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Clergy Counselors and Confidentiality:

A Case for Scrutiny

Ezra E. H. Griffith, MD, and John L. Young, MD, MTh

As religious organizations contribute increasingly to community mental health, counseling by clergy acquires
greater significance. As a result, clergy confront from time to time ethics challenges resulting from the need to
balance a commitment to clients and an obligation to follow the requirements of religious doctrine. The recent
New York case of Lightman v. Flaum highlights an example of this dilemma. A woman who asked two rabbis (Flaum
and Weinberger) for help in her marriage complained that they had violated the confidentiality she expected of
them. The rabbis requested summary judgment based on religious grounds, and the trial court rejected their
request. The state’s highest court concurred with an appeal court’s reversal of the trial court. We discuss the
arguments raised in this case about the extent to which clergy may owe a duty of confidentiality to those who
consult them for psychological help, and we also consider the religion-based arguments that would fashion an

exception to confidentiality in this unique context.
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Courts have insisted on treading lightly, if at all, in
disputes that arise from the interaction of clergy with
their parishioners. This judicial caution is particu-
larly evident when clergy assert that their conduct,
which was at the heart of the quarrel, was of a reli-
gious nature. We have seen this hesitancy in cases in
which clergy have been accused of contributing to a
parishioner’s death by giving bad advice." Similar
hesitancy has been palpable in lawsuits brought
against clergy for engaging in inappropriate sexual
activity with parishioners” or for revealing confiden-
tial communications to other members of the con-
gregation.” It has been suggested that judicial inac-
tivity or hesitancy in these areas may result in leaving
an important societal need unmet.” In other words,
despite any court ruling, society has a fundamental
interest in making sure that clergy do not engage
with impunity in behavior defined by society as
problematic but seen by clergy as ecclesiastical and
thus protected by the First Amendment to the Con-
stitution. This important point has arisen again in
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the case of Lightman v. Flaum,” in which two rabbis
were accused of breaching a parishioner’s confiden-
tiality and bruiting abroad what she had told them in
confidence when she consulted them for help with
her deteriorating marriage.

The woman’s request for aid from her rabbis was
understandable, because religious institutions and
their clergy have traditionally carried out a broad
range of functions that include liturgical, educa-
tional, political, and economic activity. These insti-
tutions and their clergy have also been engaged, with
increasing energy, in the task of psychological heal-
ing. This function of applying spiritual guidance to
make people feel psychologically better is well recog-
nized. Itaccounts for the established role of chaplains
in hospitals, both in this country and abroad, and for
the acknowledged place of religious institutions in
the community-based array of human services.®~®
This concept of a religion-based healing function
also explains the development of clinics that offer
combined spiritual, psychological, and traditional
medical care.® In this social context then, Ms. Light-
man’s seeking help from her rabbis was only to be
expected.

It should be evident that clergy, in carrying out
their professional duties of providing psychological
succor to parishioners, may employ both ecclesiasti-
cal and secular rituals. The classification of their
work as strictly religion-based or simply secular has
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been difficult. This has been so for at least two good
reasons. First, many of the roles undertaken by clergy
have been colored by traditions emanating from both
religious and secular arenas. Second, different clergy
often view one activity through fundamentally dif-
ferent lenses. This has been the case for pastoral
counseling, where one set of clergy see such work as
an activity that derives its core rituals from the prac-
tice of psychotherapy. At the same time, other clergy
may incorporate prayer and other ecclesiastical acts
into their concept of pastoral counseling,”

There are unique cultural characteristics about the
case of Lightman v. Flaum because it entails a dispute
between a Jewish woman and her rabbi clergy. How-
ever, their conflict raises broad fundamental ques-
tions about the concept of confidentiality that may
apply across all denominations to the interaction of
clergy and congregant. There is a basic societal ex-
pectation that clergy will respect the confidences of
their charges. We undermine this expectation if we
allow any clergy to escape responsibility by claiming,
without a convincing justification, that their exemp-
tion from confidentiality is justified by ecclesiastical
doctrine or practice. In other words, clergy should
owe to their parishioners a fiduciary duty of confi-
dentiality, just as do psychiatrists and other mental
health professionals to their patients.

Consequently, clergy, including Jewish rabbis, de-
spite relying on what they define as their unique re-
ligious obligation, should not be allowed to claim
blanket exemption from the fundamental expecta-
tion that clergy will generally respect the confidenti-
ality of counseling interactions with their parishio-
ners. This subject has gained in importance because
New York State’s highest court in Lightman wv.
Flaum® concluded to the contrary, holding that
courts should not enter this terrain of disagreement
among different religious groups. This is such an
important social concern, however, that psychiatrists
and their subgroup of forensic colleagues, who have
long struggled with the problem of safeguarding con-
fidentiality from erosion, should attend to this case in
which rabbis have essentially tried to fashion a
unique exception to the rule of confidentiality. Fo-
rensic psychiatric expertise can both help the clergy
shape their practice and the courts weigh the values
in dispute before them.

We recognize the importance of church-state sep-
aration and the sanctity of religious liberty, and we
intend to remain cognizant of these principles as we

approach discussion of the case at hand. Neverthe-
less, we recommend that clergy’s claim for exemption
from the confidentiality tradition not be accepted
unquestioningly. The clergy’s blanket assertion that
they deserve exemption from confidentiality stric-
tures because they are vessels of ecclesiastical ritual
and doctrine should not be allowed to carry the day.
Before discussing this issue in depth, we will recount
the essentials of the case and provide a short historical
review of the clergy-penitent privilege. We review the
privilege because the plaintiff cited the testimonial
privilege as an important background to her argu-
mentation about confidentiality.

Facts of the Case

As noted by the trial court, plaintiff Chani
Lightman and her husband Dr. Hylton Lightman,
both Orthodox Jews, were experiencing marital dif-
ficulties. According to the plaintiff, this prompted
her to see two rabbis, the defendants, for advice and
spiritual guidance. The rabbis described the mood of
the meetings rather differently from the plaintiff,
portraying them as more adversarial in nature. How-
ever, the rabbis agreed that the plaintiff bared her
dissatisfaction with her marriage and her deviations
from religious law. Specifically, the plaintiff revealed
that she had stopped going to the Mikvah, a ritual
bath used by Jewish women for cleansing after their
menstrual periods, and had ceased sexual relations
with her husband. The plaintiffalso revealed that she
was seeing another man. A third party was present
during at least some of these consultations: the plain-
tiff’s mother at the meeting with one defendant and
a friend at the meeting with the other.

Both rabbis reported the conversations to plain-
tiff's husband, and each claimed to have acted under
religious obligation. The rabbis asserted that, because
the plaintiff no longer used the Mikvah, they were
bound to advise her husband to end sexual relations.
When she later filed for divorce, both rabbis also
submitted affidavits supporting her husband in seek-
ing custody of their children. The rabbis’ declara-
tions, which described their communications with
plaintiff, were apparently intended to show that
granting plaintiff custody would jeopardize the Or-
thodox Jewish upbringing of her children.

Plaintiff brought a cause of action against the de-
fendants for, inter alia, breach of the fiduciary duty of
confidentiality and violation of the clergy-penitent
privilege. The plaintiff pointed to a statute that ex-
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cluded communications to a clergyman from court-
room evidence. Defendants countered that they were
compelled by Jewish law to communicate the confi-
dences to Dr. Lightman and to the court. They also
pointed out that Mrs. Lightman was not seeking spir-
itual advice from them. Besides, a third party was
present at the conversations between the rabbis and
Mrs. Lightman. The defendants argued that granting
plaintiff such a right and disregarding their own re-
ligious motivations would infringe their constitu-
tional right to religious freedom.

The trial court allowed plaintiff’s suit to proceed.
The court, finding an “overwhelming public and so-
cietal interest in preserving the sanctity of such con-
fidential communications,” (Ref. 10, p 570) specifi-
cally refused to fashion a standard of confidentiality
for clergy that was different from that for other pro-
fessionals. The court also dismissed defendants’ First
Amendment argument, placing in doubt their claim
to have acted under religious duty. The court asserted
that, in fact, religious law did not demand disclosure
and went on to detail how the rabbis could have
complied with religious law without revealing any
communications.

The defendant rabbis appealed. The appellate
court, over a strong minority opinion, reversed the
trial court’s decision and granted summary judgment
to the defendants."' The appellate court did not
reach the constitutional issues. It simply stated that
the plaintiff had waived any clergy-penitent privilege
because of the presence of third parties during her
meetings with the defendants. The dissent, asserting
that it was unclear whether such third parties were
indeed present at all the sessions, contended that
summary judgment was inappropriate and that it was
important to determine whether Mrs. Lightman in-
tended her communications to be confidential. The
dissent also discussed the fundamental constitutional
issues, and, like the trial court, asserted that plaintiffs’
suit would not have infringed the defendants’ First
Amendment rights.

The New York Court of Appeals’ affirmed the
appellate court’s judgment for the defendants but did
so on constitutional grounds. The court distin-
guished between secular professions, which could be
regulated by the state, and religious callings, which
could not. According to the court, the state could
command confidentiality in secular relationships,
but imposing a similar demand on religious actors
would be constitutionally problematic. The First

Amendment mandates respect for religious beliefs
that might, under certain circumstances, require dis-
closure. Moreover, entertaining challenges to reli-
gious claims would mean that courts themselves
would have to interpret and apply religious law. On
the level of state statutes, the state’s highest court also
held that the clergy-penitent privilege statute could
not be construed as a source for a fiduciary duty of
confidentiality. The highest court explained that a
statutory privilege against disclosure of information
in judicial proceedings cannot itself be the source of a

broad fiduciary duty of confidentiality.

Historical Review of the Clergy-Penitent
Privilege

[t is instructive to review briefly the historical de-
velopment of the clergy-penitent privilege in the le-
gal context. Such a review provides some informa-
tion about the principle that there is something
inherently special about the exchange between clergy
and their parishioners. In other words, understand-
ing the statutory privilege helps in appreciating a
longer term view of the fiduciary duty that clergy
may owe their congregants to keep confidential the
information communicated when the parishioners
are seeking spiritual guidance.

It is debatable whether English courts recognized
the clergy-penitent privilege before the time of King
Henry VIII. However, the privilege certainly did not
exist in later common law. After the Anglican
Church became preeminent in England, its rite of
confession diminished in importance. Courts, ac-
cordingly, ceased to recognize the clergy privilege. In
fact, there is a long line of cases in Britain that ex-
pressly deny such a privilege.'?

The first recorded United States case to involve
the privilege was People v. David Phillips and \Vife,B
decided by the Court of General Sessions for the City
of New York in 1813. The case involved a Roman
Catholic priest, the Rev. Anthony Kohlmann, who
had returned stolen goods to their owner. The priest
refused to testify at the criminal trial of the persons
suspected of trafficking in stolen goods, and the court
in Phillips upheld the priest’s right not to testify. The
court found a privilege rooted in the priest’s right,
under New York’s constitution (Article 38), to exer-
cise his religion. Four years after Phillips, however, in
People v. Smith,"* another New York court found
that no privilege existed for a Protestant minister.
The court distinguished between the requirement of

Volume 32, Number |, 2004 45



Clergy Counselors and Confidentiality

confession in the Catholic Church and the ritual’s
absence in Protestantism. This distinction may have
rested on the distinguishable difference between the
sacramental status of Catholic confession and the
nonexistence of a comparable ritual in Protestant
churches. But as we shall see, while sacramental sta-
tus may be helpful to the courts as a way of determin-
ing which clergy may not be compelled to testify in
court, such sacramental status is of no practical use in
deciding which clergy may claim exemption from an
obligation to hold in confidence their communica-
tions with parishioners. In 1828, the New York leg-
islature passed the nation’s first statute recognizing
the clergy privilege.'” Following New York’s lead,
other states passed similar statutes recognizing the
clergy privilege. Today, all states have statutes estab-
lishing some form of the clergy-penitent privilege.

State provisions vary on the issue of who may
waive the privilege. Many state statutes are vague in
this regard.'” Among provisions that are clear, we
find four possibilities represented:

1. Neither party may waive the privilege: For ex-
ample, the Michigan statute states that no clergyman
ofany denomination “shall be allowed to disclose any
confessions made to him in his professional charac-
ter.”'® This apparently means that neither the cler-
gyman nor the penitent may waive the privilege. This
formulation is specifically a rule of evidentiary com-
petence (since it completely disqualifies the clergy
testimony) rather than a privilege against disclosure.

2. The penitent only may waive: For example,
Connecticut law states that a clergyman “shall not
disclose confidential communications made to him
in his professional capacity unless the person making
the confidential communication waives such privi-
lege.”"” This apparently means that only the penitent
may waive the privilege. The Oklahoma statute ex-
presses the same idea, stating, “the clergyman is pre-
sumed to have authority to claim the privilege but
only on behalf of the communicant.”'® In California,
a penitent “has a privilege to disclose, and to prevent
another from disclosing, a penitential communica-
tion, if he claims the privilege.”19 The state of New
York, where the Lightman case took place, also falls
into this category. Its law provides that “unless the
person confessing or confiding waives the privilege, a
clergyman shall not be allowed [to] disclose a confes-
sion or confidence made to him in his professional
character as spiritual advisor.”°

3. The clergyman only may waive: For example,
Virginia law provides that “no regular minister,
priest, rabbi. . .shall be required to give testimo-
ny.”*" This formulation invests the clergy with con-
trol of the privilege (in contrast to physicians who
can be compelled by patients to disclose).

4. Both together must waive in order for disclosure
to occur: For example, in Colorado a clergyman
“shall not be examined without both his consent and
also the consent of the person making the confiden-
tial communication.”** Similarly, Alabama law pro-
vides that “either (the penitent) or the clergyman
shall have the privilege, in any legal or quasi-legal
proceeding, to refuse to disclose and to prevent the

other from disclosing anything said by either
»23

party.

The clergy-penitent privilege has been defended
under two general rubrics. One rationale emphasizes
the value society sees in protecting the privacy of the
clergy-penitent relationship. According to the
United States Supreme Court, the privilege is
“rooted in the imperative need for confidence and
trust. The priest-penitent privilege recognizes the
human need to disclose to a spiritual counselor, in
total and absolute confidence, what are believed to be
flawed acts or thoughts and to receive priestly conso-
lation and guidance in return” (Ref. 24, p 51). Other
courts and commentators, however, ground the priv-
ilege in the constitutional guarantee of free exercise of
religion. Note that this rationale, which is disre-
garded when a clergyman is forced to reveal what his
religion commands him to hold secret, would grant
control of the privilege to the clergyman.

In the case of Lightman v. Flaum, the Court of
Appeals of New York® made it clear that the common
law had historically protected certain confidential in-
formation from disclosure at trial. A relevant exam-
ple was communication made between spouses dur-
ing their marriage. Then eventually, New York
statutes were established that protected information
obtained in certain contexts from being admissible in
court: information shared between spouses, attorney
and client, and physician and patient. This became
known as the statutory evidentiary privilege. The
Court of Appeals acknowledged that the common
law had not included a clergy-penitent privilege, but
that New York State eventually established a statute
to protect confidential communications made by
congregants to clerics of all religions.
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The Court of Appeals, however, made a distinc-
tion that was crucial to such reasoning. This Court
pointed out that a statutory evidentiary privilege
merely reflects a state’s public policy “to proscribe the
introduction into evidence of certain confidential in-
formation absent the permission of or waiver by a
declarant” (Ref. 5, p 1031). Thus, the Court argued
that the statutory evidentiary privilege was not itself
the source of a fiduciary duty of confidentiality. The
Court cited the example of attorneys to show that the
attorney’s duty of confidentiality owed to a client is
broader than that described in the evidentiary statute
covering the attorney-client privilege. While the stat-
utory evidentiary privilege may sometimes overlap
applicable fiduciary duties of confidentiality, this
privilege is not the basis of the fiduciary duty. The
Court then concluded that no comprehensive statu-
tory scheme regulated the clergy-congregant spiritual
counseling relationship. Consequently, the plaintiff
could not use the evidentiary statute, directed at the
admissibility of evidence, to argue that the rabbis had
breached the fiduciary duty of confidentiality owed
to her.

The Court of Appeals made clear its distinction
between the statutory clergy-congregant privilege
and the fiduciary duty of confidentiality that clergy
may owe their parishioners. In contrast, the trial
court clearly thought that the privilege and the fidu-
ciary duty were intermingled to some extent and that
the duty drew strength from the privilege. In addi-
tion, the lower court argued that there was an over-
whelming public interest in preserving confidential
communication between clergy and congregant. We
turn now to an examination of the arguments used in
this case concerning the fiduciary duty.

Discussion

We suggest that an analysis of the arguments em-
ployed in Lightman v. Flaum leads inexorably to an
examination of the meetings that took place between
the rabbis and the plaintiff. Normally, this would
occur at trial, or better, would be worked out through
good faith negotiations among the parties. Simple
questions about those meetings should be posed and
answered, to evaluate the idea that disclosures of the
communications that took place between the parties
could be justified.

What was the purpose of the meetings? Who was
present at each one? What were the expectations of
the parties present? What was asked or expected of

the clergy? These questions should help organize
some clearer understanding of what took place. The
plaintiff asserted that she wanted to talk about the
difficulties she was having with her husband and how
she was responding to the stress caused by the marital
conflict. We maintain that if the purpose of the
meetings had been articulated in clear fashion, a rea-
sonable person in the community would expect the
clergy to keep such communications confidential.

The rabbis asserted that the presence of a third
party transformed the nature of the interaction and
led them to conclude that the discussions were not
confidential. We see this claim as specious and be-
lieve that a caregiver would be hard pressed to justify
it on the basis that the client presented for help ac-
companied by a third person. In some instances,
courts have not allowed the presence of a third party
to destroy absolutely the confidentiality of commu-
nications between attorney and client. So in Szrob v.
General Motors Corporation,” the court held that the
daughter’s presence did not vitiate the privilege be-
tween an elderly woman and her attorney. The
daughter’s presence was seen as helpful, because the
older woman sought to communicate effectively
with her attorney about a profoundly traumatic life
experience. Similarly in Sims v. State,*® the court
viewed it as good public policy that confidentiality
not be discarded when a man consulted his psychia-
trist and brought his wife along. The court accepted
that third parties could be necessary and customary
participants in the consultation and treatment.

The appellate court in Lightman v. Flaum also
noted that the plaintiff contended that the rabbis had
divulged confidential information to other parties
besides the plaintiff’s husband. Although the Court
of Appeals did not examine this claim, we think an
objective observer would want to assess its veracity
and to know whom the rabbis had told what and
why. The rabbis’ disclosing to others in addition to
the husband might fatally weaken their argument
that their activity and behavior were exclusively ec-
clesiastical. In addition, it could mandate a re-exam-
ination of the notion that the rabbis acted out of
religious motivation. If clergy are to be taken seri-
ously when they assert a compelling justification to
reveal their parishioners’ confidences, the revelations
cannot be made to just anyone. The clergy must
reasonably satisfy the expectation that they revealed
the confidences only to individuals who had an ec-
clesiastical reason to know. Having acknowledged
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the need to respect the separation of religious and
secular argumentation, we do recognize that clergy
may reveal confidences if they are truly under some
ecclesiastical compulsion to do so. But the parties to
whom the confidences are revealed must have some
reasonable ecclesiastical relationship to the clergy.

In the case of Snyder v. Evangelical Orthodox
Church,” the Court of Appeal of California enunci-
ated several questions that courts should ask when
considering complaints about church officials’ con-
duct: first, whether the organization is a religion and,
second, whether the alleged conduct qualifies as reli-
gious expression. If these two questions can be an-
swered affirmatively, then comes the third question
of whether the alleged conduct inflicts so much harm
that there is a compelling state interest in discourag-
ing it that outweighs the values served in allowing
religious freedom. We argue, of course, that revealing
confidences to others besides Lightman’s husband
(and anyone else with a religious need to know)
would by any common-sense standard not qualify as
religious expression.

Now we must apply the questions articulated in
the Snyder case to the central thesis advanced by the
rabbis and their supporters in Lightman. In an amicus
curiae brief written in support of the rabbis, the In-
stitute for Public Affairs (IPA) of the Union of Or-
thodox Congregations of America argued that all
clergy could not be expected to conform to one mode
of conduct with respect to the issue of confidentiali-
ty.”” The IPA then suggested that the rabbis had a
responsibility under Jewish Law and to Jewish people
to reveal the information confided by Mrs. Light-
man. The rabbis themselves advanced this argumen-
tation and insisted that they had a duty to protect the
husband and also the children. In other words, once
Mrs. Lightman told the rabbis that she was no longer
attending the ritual baths, the rabbis were obligated
to warn her husband. This was necessary so as to
protect the religious state of her husband and, by
extension, her children. We accept this argument
and feel no need to question the rabbis’ assertion that
this ecclesiastical “duty to warn and protect” is a
canon of their orthodox doctrine.

However, the New York Court of Appeals never
confronted the notion raised by others that Mrs.
Lightman’s husband already knew from her that she
was no longer attending the ritual baths. Conse-
quently, the rabbis were not warning the husband or
protecting him from anything, since he was well

aware of his wife’s conduct. Indeed, a more cynical
view (not ours) of this aspect of the rabbis’ behavior
would suggest that they simply wished to support the
husband in his divorce struggle with the wife. From
such a vantage point, the rabbis could be seen (by
some) as doing nothing more than advancing a mere
secular political interest of helping a male con-
gregant. On the one hand, we emphasize that we do
not take lightly the rabbis’ claim that under Jewish
Law they were obligated to protect the husband. On
the other hand, we maintain that the rabbis may not
cavalierly assert that their religious obligation trumps
the traditional secular responsibility that caregivers
have to preserve confidentiality. Their assertion must
pass the test of reasonable common sense. In this
case, if the rabbis were certain that the husband was
aware of his wife’s transgressions, their violation of
confidentiality was unwarranted.

One further point deserving consideration is that
the rabbis should have advised Mrs. Lightman at
some point during their discussion that Jewish Law
would obligate them to divulge what she had told
them. This would have made it clear that they were
indeed acting out of religious obligation to protect
the whole family, thereby removing any question of
duplicity on the rabbis’ part.

One final point deserves mention. In reporting the
facts of the case, we noted that when Mrs. Lightman
filed for divorce, both rabbis submitted affidavits
supporting the husband in seeking custody of the
children. These declarations from the clergy were
intended to show that granting custody of the chil-
dren to Mrs. Lightman would jeopardize the Ortho-
dox Jewish upbringing of her children. While we felt
considerable sympathy for the rabbis’ claim that their
obligation under Jewish Law was to talk to the hus-
band about what his wife had discussed with them, it
stretches the imagination to understand how the rab-
bis could extend their mandate to cover the submis-
sion of the affidavits. The husband had the obvious
choice of obtaining an affidavit from any orthodox
clergy who could present in court the importance of
having the children raised by the parent who contin-
ued to observe Jewish Law.

But Rabbis Flaum and Weinberger were obviously
not content with the presentation of objective data to
the court hearing the custody case. They wanted to
support Dr. Lightman in the custody struggle, which
they claimed was mandated by their religious obliga-
tions. We contend that it should have been possible
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for the rabbis to support Dr. Lightman without
breaking the confidentiality owed to Mrs. Lightman.
The rabbis could have assisted Dr. Lightman’s lawyer
to find an expert on Jewish Law who could have
testified about the religious obligations of Jewish par-
ents raising children. There was a primary relation-
ship established between the rabbis and Mrs. Light-
man by virtue of her discussion with them. Certainly,
religious doctrine could lead to the redefinition of
that relationship. But absent an ecclesiastical reason
for such redefining, the rabbis should not have felt
themselves free to ignore the primary relationship
and actively assist the husband in his custody
petition.

We concede that the boundaries of religious rela-
tionships differ in important ways from those of sec-
ular associations. The clergy’s religious obligations
may on some occasions take precedence over any
duty of confidentiality owed to their congregants.
However, we suggest that in these relationships, it is
critical that the clergy’s behavior be examined to
make sure that common sense qualifies it as religious
expression and that their conduct is based on reli-
gious doctrine. We are not saying that the rabbis had
no reason to be concerned about the religious up-
bringing of the children. We are arguing that the
rabbis, in taking seriously both their religious obliga-
tions and the duty of confidentiality owed their pa-
rishioners, needed to question themselves. Was there
any way to meet their religious obligation without
sacrificing fulfillment of the fiduciary duty owed to a
congregant in a counseling transaction?

Conclusion

Without question, clergy have the right to disclose
confidential conversations when they have religious
reasons for doing so. But how they use that right
must be subject to some review, one that must of
course respect any religious reasons they have for
making their disclosure. The duty to disclose or pro-
tect information may serve ecclesiastical purposes. In
contrast, some clergy conduct may have no justifiable
religious explanation. Sexual abuse is a clear example.

We have argued that courts must do better than
take refuge in irrelevant and peripheral issues such as
the presence of a third party client’s helper in the
confidential discussions. It is equally unacceptable
simply to drop the analysis after distinguishing the
statutory evidentiary privilege from the true sources

of the fiduciary duty of confidentiality and referring
vaguely to problematic constitutional issues.

Showing proper respect for religion certainly can-
not mean avoiding review altogether. Taking reason-
able measures to utilize common-sense discretion
does not compromise religion. In the courtroom,
simple appropriate expedients, such as using hypo-
thetical questions and engaging the proper relevant
and neutral professional expertise, would strongly
support religious values rather than undermine
them. The clergy of many denominations willingly
engage in supporting their congregants’ mental
health, often directly through pastoral counseling.
They bring unique good to the mental health enter-
prise. A sensitive approach to the fiduciary duty of
confidentiality, understood in common-sense terms,
will only enhance their contribution.

Acknowledgments

The authors thank Eliezer Greenbaum, JD, and Rabbi James
Ponet for helpful critiques and discussions of this article.

References

1. Nally v. Grace Community Church of the Valley, 240 Cal. Rptr.
215 (Cal. 1987); rev'd 763 P.2d 527 (Cal. 1988)

2. Destefano v. Grabrian, 763 P.2d 275 (Colo. 1988)

3. Snyder v. Evangelical Orthodox Church, 264 Cal. Rptr. 640 (Cal.
Ct. App. 1989)

4. Griffith EEH, Adams AK, Young JL: Nally II: further clarification
of clergy malpractice. Hosp Community Psychiatry 39:1041-3,
1988

5. Lightman v. Flaum, 761 N.E.2d 1027 (N.Y. 2001)

6. Griffith EEH: The significance of ritual in a church-based healing
model. Am J Psychiatry 140:568-72, 1983

7. Chang PMY, Williams DR, Griffith EEH, ¢# a/: Church-agency
relationships and social service networks in the black community
of New Haven, in Sacred Companies: Organizational Aspects of
Religion and Religious Aspects of Organizations. Edited by De-
merath NJ, Hall PD, Schmitt T, et /. New York: Oxford Uni-
versity Press, 1998, pp 340—8

8. Young JL, Griffith EEH, Williams DR: The integral role of pas-
toral counseling by African-American clergy in community men-
tal health. Psychiatr Serv 54:688-92, 2003

9. YoungJL, Griffith EEH: The development and practice of pasto-
ral counseling. Hosp Community Psychiatry 40:271-6, 1989

10. Lightman v. Flaum, 687 N.Y.S.2d 562 (N.Y. Sup. Ct. 1999)

11. Lightman v. Flaum, 717 N.Y.S.2d 617 (N.Y. App. Div. 2000)

12. Yellin JM: The history and current status of the clergy-penitent
privilege. Santa Clara L Rev 23:95-156, 1983

13. McGroarty L: The People v. David Phillips and Wife. Western
Law J 1:109-14, 1843—4, 1955; reprinted in Privileged commu-
nications to clergyman. Catholic Lawyer 1:199-213, 1955

14. The People v. Christian Smith, 2 City Hall Recorder (Rogers) 77
(N.Y.) 817, reprinted in Privileged Communications to Clergy-
man. Catholic Lawyer 1: 199-213, 1955

15. Mitchell MH: Must clergy tell>— child abuse reporting require-
ments versus the clergy privilege and free exercise of religion.
Minn L Rev 71:723-825, 1987

16. Mich. Comp. Laws Ann. § 600.216 (West 2003)

Volume 32, Number |, 2004 49



17.
18.
19.
20.
21.
22.
23.

50

Clergy Counselors and Confidentiality

Conn. Gen. Stat. § 52-146b (2003) 24. Trammel v. U.S., 445 U.S. 40 (1980)

Okla. Stat. Tit. 12 § 2505 (2003) 25. Stroh v. General Motors Corp., 623 N.Y.S.2d 873 (N.Y. App.
Cal. Evid. Code § 1033 (West 2003) Div. 1995)

N.Y. Civ. Prac. L. & R. § 450 (McKinney 2003) 26. Simsv. State, 311 S.E.2d 161 (Ga. 1984)

Va. Code Am. § 8101-400 (Michie 2003) 27. Diament NJ: Amicus curiae brief for defendants: appellants
Colo. Rev. Stat. § 13-90-107(1)(c) (2003) (available at http://www.jlaw.com (last visited November 23,
Ala. Code § 12-21-166(b) (2003) 2002))

The Journal of the American Academy of Psychiatry and the Law



