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There have been many studies showing 
a high correlation between crime and 
alcohol use. Even the American Psychi- 
atric Association's Diagnostic and Sta- 
tistical Manual of Mental Disorders 
(DSM-111-R) cites that one significant 
complication of "alcohol intoxication" 
is its "frequent association with the com- 
mission of criminal acts."' Specifically, 
the DSM-111-R points out that "more 
than one-half of all murderers are be- 
lieved to have been intoxicated at the 
time of the act."2 

Yet because of the multiplicity of fac- 
tors involved in analyzing alcohol's re- 
lation to crime, no study has conclu- 
sively proven any direct causal link.3 
From the high correlation alone, many 
people may simply assume and expect 
that violence results from alcohol use. 
Some studies suggest that the lowering 
of inhibitions caused by alcohol may 
encourage the commission of violent 
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crime.4 Other studies show that violent 
criminals often come from socioeco- 
nomic backgrounds with a particularly 
high incidence of intoxication and alco- 
holism. Finally, it has even been sug- 
gested that alcohol may be more causally 
related to a criminal's being caught than 
to the actual commission of crimes.' 

Whatever the explanation, the high 
correlation between alcohol and crime 
might suggest that the law would more 
severely penalize a person found to be 
intoxicated at the time of a criminal act. 
And indeed in some jurisdictions, evi- 
dence of alcohol consumption may in- 
crease the severity of a crime such as 
vehicular h ~ m i c i d e . ~  Defendants found 
to be under the influence of alcohol at 
the time of their crime may also lose the 
privilege to raise certain specific affirm- 
ative defenses based on insufficient men- 
tal capacity, if the alcohol could have 
induced the condition.' Also, there are 
"alcohol-specific" crimes in which in- 
toxication is a defined requirement of 
the offense, such as "public drunken- 
ness" and "driving while intoxicated." 
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However, even with these anti-alcohol 
stances taken by the law, some courts 
leave open the possibility of actually re- 
ducing charges against or even totally 
acquitting a defendant whose mental 
state has been affected by alcohol. In 
limited circumstances, evidence of vol- 
untary intoxication, involuntary intoxi- 
cation, chronic alcoholism, or delirium 
tremens may cast doubt upon one's ca- 
pacity for criminal responsibility. This 
paper will examine each of the four 
above alcohol-induced states of mind 
along with the circumstances in which 
each can be used to challenge criniinal 
charges. As it becomes apparent just how 
limited these defenses are in light of 
current views on alcohol and mental 
capacity, perhaps one can determine 
whether alcohol defenses should still ex- 
ist as part of the criminal law. 

Alcohol Intoxication 
"Alcohol intoxication" as a mental 

disorder under the DSM-111-R is defined 
as "maladaptive behavioral changes due 
to recent ingestion of alcohol," such as 
aggressiveness, impaired judgment, im- 
paired attention, irritability, depression, 
or emotional lability.* 

The law also recognizes the "medical 
fact" that "alcohol intoxication dimin- 
ishes perception and j~dgment ."~  The 
Model Penal Code has acknowledged 
that a high level of intoxication can pre- 
vent subjective awareness of external 
reality: 

Alcohol acts as a depressant and. in large 
amounts, can seriously interfere with the 
drinker's perceptive capacity and mental pow- 
ers. With .30 percent or more of alcohol in the 
blood (the equivalent of a pint of whiskey in 

the body) a drinker's sensory perception is 
quite dulled, and he has little comprehension 
of what he sees. hears, or feels.I0 

Yet, the law does not treat a defense 
based on alcohol intoxication in the 
same way it does defenses based on other 
mental disorders. Much of this special 
treatment of intoxication is based on the 
fact that a defendant is usually viewed 
as having caused his or her mental im- 
pairment voluntarily. In fact, whether 
the intoxication is considered voluntary 
or involuntary is the essential legal dis- 
tinction with respect to how the law 
treats an intoxication defense. ' ' 

Voluntary Intoxication 
"Voluntary intoxication" is not rec- 

ognized as an excuse for crime in any 
American jurisdiction.I2 This rule is 
grounded upon the assumption that "a 
person is free to choose whether or not 
to drink."I3 If one voluntarily chooses to 
become intoxicated, one willfully in- 
creases the risk of harm to others by 
reducing one's mental capacity for eval- 
uating danger and controlling one's ac- 
tions.14 Thus, a person voluntarily intox- 
icated by alcohol at the time of a crimi- 
nal act is held responsible for his or her 
crime. 

Negation of Mens Rea Nevertheless, 
the law does leave open one exception 
in which a voluntary intoxication excuse 
can be relevant. In many jurisdictions 
either by statute or by common law, 
evidence of voluntary intoxication can 
be used to reduce the severity or degree 
of the crime charged.I5 Where it is al- 
lowed, this exception applies only to 
"specific intent crimes, not "general in- 
tent" crimes.I6 
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"Specific intent" crimes are crimes 
such as murder, burglary, or assault with 
intent to commit rape. By statutory def- 
inition, these crimes require a precon- 
ceived, planned, and deliberate criminal 
purpose beyond the general carrying out 
of the act." The prosecution must prove 
these specific intent requirements be- 
yond a reasonable doubt.'* If evidence 
of intoxication casts doubt upon a "spe- 
cific intent" element of a crime, then the 
crime charged is normally reduced to its 
general intent equivalent which carries a 
lesser sentence." Thus, a defendant will 
be unlikely to escape responsibility for 
the act of crime committed while vol- 
untarily intoxicated by alcohol, but the 
defendant may attempt to use evidence 
of intoxication to lessen any extra pun- 
ishment added to the crime by an addi- 
tional intent requirement. 

The reasoning behind the voluntary 
intoxication exception is that it is unfair 
to "adopt a subjective criterion for culp- 
ability," and then not allow the defend- 
ant to produce evidence to show that he 
or she "did not, in fact, have the required 
state of mind."20 Also, it is unfair to 
punish someone for a crime beyond the 
foreseeable risk one took when one 
chose to drink, particularly when the 
subsequent criminal act was totally out 
of character for the person.21 

Thus, the defendant's culpability for 
voluntarily "getting drunk" does not in 
itself establish the mens reu for the en- 
suing offense, but the law still refuses to 
allow one to fully escape responsibility 
for one's drunken acts.22 For example, 
an excessively drunk person who shoots 
a friend because he mistakes the friend 

for an attacker may be allowed to use 
evidence of voluntary intoxication to re- 
duce a murder charge to manslaughter. 
Yet the above person would probably 
not be fully excused by reason of mistake 
or self-defense if his intoxication con- 
tributed to his error." 

Restrictions on Evidence of Voluntary 
Intoxication Of the jurisdictions that 
allow the voluntary intoxication excep- 
tion, some have rules that limit this evi- 
dence beyond the usual constraints. For 
example, some courts only allow evi- 
dence of intoxication to negate preme- 
ditation and deliberation for first degree 
murder charges and exclude such evi- 
dence for all other crimes.24 Some juris- 
dictions only consider such evidence at 
~entencing.'~ In many jurisdictions, a 
defendant may not show that voluntary 
intoxication prevented his having the 
culpable mental state of reckle~sness.'~ 
And some courts may require the de- 
fendant "to bear the burden of persua- 
sion despite the fact that an element of 
crime is at issue."" 

These restrictions can be based on the 
evidence being unreliable, confusing to 
the factfinder, or potentially inviting 
fraud, perjury, or easy ~ i m u l a t i o n . ~ ~  Yet 
in most jurisdictions that allow the ex- 
ception, evidence sufficient to warrant a 
voluntary intoxication instruction can 
be of any kind normally admissible, as 
long as it is relevant to the defendant's 
capability of entertaining the intent 
charged.'" 

Substuntive Limitations on the Vol- 
untary Intoxication Excuse Even in 
the jurisdictions where evidence of vol- 
untary intoxication is allowed, it is not 
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easy to present or to convince a jury to 
accept. To insure that the intoxication 
did, in fact, preclude the defendant from 
having the necessary intent for the 
crime, courts make a very restrictive 
inquiry into the defendant's mental 
state. 

The boundaries of this inquiry were 
set as early as 1870 in the often-cited 
Michigan case of Roberts v. People,30 
where the defendant, in a drunken rage. 
attempted to shoot a store clerk against 
whom he held a grudge. When the de- 
fendant later claimed that his level of 
drunkenness prevented him from having 
the necessary intent for the crime of 
"assault with intent to kill," the court 
stated: 

. . . it was the right and duty of the jury to take 
into consideration the nature and circum- 
stances of the assault. the actions, conduct, 
and demeanor of the defendant, and his dec- 
laration before. a t  the time, and after the as- 
sault: and especially to  consider the nature of 
the intent. and what degree of mental capacity 
was necessary to  enable him to entertain the 
simple intent to  kill, under the circumstances 
of this case-or, which is the same thing. how 
far the mental faculties must be obscured by 
intoxication to render him incapable of enter- 
taining that particular intent.30 

These parameters set long ago are still 
the basic ones used by most courts. The 
emphasis on the time frame, the extent 
of intoxication, and execution of the act, 
together with the reconstruction of the 
situation as a whole remain as important 
to a court's inquiry today as in the days 
of Roberts. 
Time Frame Unlike a defense of in- 

sanity or diminished capacity, which fo- 
cuses on the defendant's mental state 
primarily at the time of the act, most 

courts use a broader time frame to ex- 
amine the mental state for voluntary 
intoxication. In Roberts, the jury was 
instructed to take into consideration 
"the nature and circumstances" of the 
act and the "actions, conduct, and de- 
meanor" of the defendant, "before, at 
the time [of], and after" the act.3' Thus 
the focus is not just on the moment of 
harm but upon the whole course of con- 
duct that may be relevant to the deter- 
mination of requisite intent. 

For example, if the accused forms the 
intent to commit the crime prior to be- 
coming intoxicated and then later claims 
intoxication to negate that intent, such 
a claim is no defense because the intent 
was "formed while sober, and the intox- 
ication only served as a catalyst to the 
act. " 3 2  

Thus, the initial focus is on whether 
the defendant is intoxicated enough to 
preclude formation of requisite intent.33 
If the defendant was so intoxicated that 
he or she could not have formed knowl- 
edge, purpose, or understanding of the 
act to begin with, then the defendant has 
a chance to negate the specific intent 
~ha rge . ' ~  In many cases, this focus on 
the time prior to the act ends the court's 
inquiry. 

But the accused should also have 
lacked the requisite specific intent at the 
time of the offense as well as beforehand. 
Furthermore, the defendant's condition 
after the act is relevant. Someone too 
intoxicated to have intended a crime is 
unlikely to become fully coherent im- 
mediately afterwards. Statements to a 
policeman after the crime could reveal 
the defendant was not drunk, as well as 
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attempts to cover up the act in a calcu- 
lated manner such as the disposing of a 
body or the hiding of a w e a p ~ n . ' ~  

Extent of Intoxication It has been 
held that the accused need not be intox- 
icated to the extent of incapacity, since 
the evidence need only create a reason- 
able doubt whether the defendant was 
sober enough to be capable of forming 
the intent req~i red . '~  

On the other hand, a person does not 
have to be cold sober to have the sort of 
intent that justifies holding one crimi- 
nally re~ponsible .~~ Alcohol dampens in- 
hibitions, but it does not generally im- 
pair the ability to act purp~sefully. '~ 

To negate specific intent, one must be 
drunk to an extreme degree, sufficient 
to blot out the capacity to know or to 
entertain a purpose. "The formulations 
suggest a standard almost impossible to 
prove without proving physical immo- 
bility as well."3" 

Some states use an insanity test in 
determining the level of intoxication 
necessary to negate a specific intent ele- 
ment. Thus, a defendant may have to 
show that he was so intoxicated that he 
was unable to understand the nature of 
his act or understand that it was wrong.40 
Other tests require the intoxication to 
"entirely suspend the power of rea- 
son,"41 or to "paralyze mental facul- 
ties,"42 or to cause the defendant to be 
in a "state of uncons~iousness."~' Thus, 
the burden of production on degree of 
intoxication during the act is so restric- 
tive that a person committing a crime 
could rarely meet it. 

Execution of the Act Finally, when 
the execution of an act indicates that the 

defendant possessed sufficient mental 
capacity to be well aware of what he was 
doing, the degree of intoxication will not 
matter.44 

In one case. a defendant was charged 
with stealing a car. The defendant con- 
tended that he had a blackout from 
drinking and did not have the requisite 
intent. Yet the court observed that the 
alleged blackout did not prevent the de- 
fendant from starting the car by substi- 
tuting a beer-can opener for an ignition 
key, nor from driving the automobile in 
city traffic with normal ability, nor from 
fabricating a story in an attempt to pro- 
tect himself from questioning by a police 
off i~er .~ '  

In a less obvious example, evidence 
showed that a defendant was not too 
intoxicated to form the necessary intent 
for robbery, where a rock was used to 
break into a building, and the defendant 
was seen looking through a cash regis- 
ter.46 

Reconstruction of  the Situation 
Whether or not a defendant's intoxica- 
tion did preclude the formation of a 
required mental state is a factual ques- 
tion probably only answerable with the 
aid of an expert on intoxicated states. As 
both the knowledge and the number of 
experts in this area are limited, convinc- 
ing evidence based on intoxication is 
rarely developed.47 

"Reconstructive inquiries regarding 
the degree of a person's intoxication due 
to alcohol. and the nature of any asso- 
ciated functional or behavioral impair- 
ment, are notoriously speculative and 
imprecise-no less so than those per- 
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taining to impairments allegedly attrib- 
utable to intrapsychic forces."4x 

The problems lie in determining what 
the defendant consumed, the amount, 
the span of time during which the alco- 
hol was consumed, the reconstruction of 
the situation including the drinker's ex- 
pectations and the setting. individual 
variability, and the translation of neu- 
ropsychological assumptions about al- 
cohol into cognitive-behavioral terms 
relevant to the law. "Determinations re- 
garding degree of impairment of percep- 
tual and judgmental functions are at best 
gross probability estimates even when 
they are based on accurate assump- 
t i o n ~ . ' ' ~ ~  

But experts in intoxicated states are 
rarely used and rarely sought after. This 
may be because intoxication evidence is 
susceptible to "some degree of quantifi- 
cation or objective demonstration" by 
non-experts. Also because many people 
drink, lay people have an illusion of 
being able to understand subtle differ- 
ences in degrees of intoxication on their 
own. In the courts, it is generally thought 
to be a part of human experience that 
factfinders can understand and apply.50 
Testimony of experts could go far in 
clearing up lay misunderstandings about 
into~ication.~'  Yet, it is doubtful that 
such expert testimony would greatly en- 
hance a defendant's chances of success 
under the voluntary intoxication de- 
fense. 

With the multitude of restrictions on 
the defense described above, the chances 
of a defendant being afflicted with intox- 
ication sufficient to negate intent would 
be minuscule.52 One would have to com- 

mit a specific intent crime, get so drunk 
beforehand that no intent could be 
formed, remain at a level of drunkenness 
approaching that of a coma throughout 
the act, carry out the act in a severely 
drunken manner, show signs of drunk- 
enness after the act. have good evidence 
of all this, be allowed by the court to put 
on this evidence, and get the jury to 
believe it. In actual practice, lower courts 
often err in not allowing voluntary in- 
toxication evidence; but on remand, 
claims of voluntary intoxication due to 
alcohol are almost always rejected in 
favor of the original ~e rd i c t . ' ~  

Involuntary Intoxication 
Unlike voluntary intoxication, "invol- 

untary intoxication" is a complete de- 
fense to any criminal act in most juris- 
dictions. This rule is based on the pre- 
sumption that one who consumes an 
intoxicant against one's will. or without 
full awareness of the implications of 
one's conduct. is not b l a m e ~ o r t h y . ~ ~  
Thus, in involuntary intoxication, the 
offender does not freely choose to be- 
come intoxicated and does not willingly 
assume the risks of one's intoxicated 
c ~ n d u c t . ' ~  

Involuntary intoxication can be intox- 
ication "due to the fault of another, ac- 
cident, inadvertence or mistake of the 
consumer. or by some physical or psy- 
chological dependen~e."'~ "Intoxication 
due to the fault of another can take the 
form of inducement by force, fraud, du- 
ress, or c~ntrivance."~' 

However, at present, the involuntary 
intoxication excuse with respect to al- 
cohol alone is even less likely to succeed 
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in court than the voluntary intoxication 

Involuntariness Requirement First, 
one has to prove that the intoxication 
was in fact involuntary. This is made 
extremely difficult with respect to alco- 
hol. "The only safe test of involuntary 
intoxication is the absence of an exercise 
of independent judgment and volition 
on the part of the accused in taking the 
i n t ~ x i c a n t . " ~ ~  

For "intoxication due to the fault of 
another" to succeed as involuntary, one 
must be literally tricked or forced to 
drink by a third party, not just encour- 
aged or fa~ilitated.~' This occurs most 
often in the case of a drugged drink. 
However, many courts hold that if the 
accused was willingly drinking alcohol, 
the drugging of a drink is not grounds 
for considering the ensuing intoxication 
in~oluntary.~ '  

In cases of "accident," "inadvert- 
ence," or "mistake of the consumer," 
involuntariness has been inferred where 
a violent reaction results from a defend- 
ant's drinking alcohol while he or she is 
on prescribed medication. However, the 
individual must have had no reason to 
anticipate such a reaction from drinking, 
which again would be extremely rare 
with warnings of such reactions usually 
ac~ess ib le .~~ 

The other situation in which alcohol 
consumption might be considered in- 
voluntary is where a defendant has some 
physiological or psychological condition 
that renders him or her unusually sen- 
sitive to the effects of alcohol. Again, 
this is only considered involuntary if the 

defendant does not know about this dis- 
ability before drinking.63 

One such condition recognized in the 
DSM-111-R is "Pathological Intoxica- 
tion" or "Alcohol Idiosyncratic Intoxi- 
cation." The DSM-111-R describes the 
essential feature of this disorder to be a 
marked behavioral change-usually to 
aggressiveness-that is due to the recent 
ingestion of an amount of alcohol insuf- 
ficient to induce intoxication in most 
people. There is usually subsequent am- 
nesia for the period of intoxication. The 
behavior is atypical of the person when 
not drinking-for example a shy, retir- 
ing, mild-mannered person may, after 
one weak alcoholic drink, become bellig- 
erent and assaultive. And the change in 
behavior begins within minutes of drink- 
ing and ceases within a few hours.64 
However, many courts refuse to recog- 
nize this as involuntary regardless of the 
disorder categorization if one voluntar- 
ily took the drink that brought it on. 

Insanity Threshold Requirement 
But even if the court accepts the in- 

toxication as involuntary due to one of 
the rare situations above, the defendant 
must also prove that the intoxication 
made him or her temporarily insane 
during the time the act was committed. 
In the few cases in which a defendant 
has successfully established the involun- 
tariness of his or her intoxication, the 
defendant has failed to show that the 
intoxication deprived him or her of the 
mental capacity to know or understand 
what he or she was doing.65 

To determine whether an accused was 
legally insane at the time of the offense, 
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courts commonly apply one of three 
tests-the M'Naghten rule, the irresisti- 
ble impulse addition to the M'Naghten 
rule, or the American Law Institute test. 

For a defendant to lack responsibility, 
the M'Naghten rule requires a finding 
that a person suffers from a disease that 
renders cognition clearly defective. 
Thus, the defendant either must not 
have known the nature and quality of 
the act committed or must not have 
known that it was wrong. The irresistible 
impulse addition allows the defendant 
to know what he or she was doing and 
that it was wrong, but allows the defend- 
ant to prove that his or her actions were 
beyond his or her control (a further vo- 
litional test). The ALI definition in- 
quires whether the accused understood 
or appreciated the criminal nature of the 
act and whether he was able to conform 
his or her conduct to legal requirements. 
(Federal districts now utilize a test pro- 
posed by the American Psychiatric As- 
sociation similar to the ALI test, minus 
the volitional prong.66) 

Unlike the expansive time frame for 
voluntary intoxication, each of these in- 
sanity tests only looks at the impairment 
at the time of the act. But for many of 
the same reasons previously discussed 
with respect to voluntary intoxication, 
the degree of impairment caused by al- 
cohol alone is as unlikely to meet the 
given insanity threshold as it is the inens 
rea threshold. where the two are differ- 
ent. Alcohol. even in large amounts. 
would rarely bring about the lack of 
mental capacity sufficient for the suc- 
cessful affirmative defense of insanity. 

Chronic Alcoholism 
A controversy exists over what intox- 

ication rule should apply when a crime 
is committed by an intoxicated chronic 
alcoholic. With alcoholism considered 
to be a disease by some, the argument 
has been made that the involuntary in- 
toxication defense is appropriate for 
chronic a l c o h o l i ~ s . ~ ~  Thus, as discussed 
above, a successful defendant would 
have to prove the elements of (1) invo- 
luntariness and (2) intoxication to the 
point of insanity at the time of the act. 

Involuntary Intoxication and the 
"Disease Model" With respect to the 
involuntariness, one would have to con- 
vince a court that, due to the disease of 
chronic alcoholism, the compulsion to 
get drunk caused the defendant to be- 
come so physiologically or psychologi- 
cally disabled that he or she was deprived 
of the ability to avoid the risk-creating 
intoxication that led to the crime.68 In 
other words, one would have to prove 
that chronic alcoholism destroys the 
ability to choose to drink.69 

Unlike an episode of "intoxication," 
which is relatively limited in duration, 
advocates of the "disease model" of al- 
coholism view it as an enduring, irre- 
versible condition that progresses 
through a distinct series of phases." A 
significant mental component is the al- 
coholic's "denial" that he or she is an 
alcoholic, thus preventing the recogni- 
tion that he or she lacks control over 
drinking or the behavior that follows it.71 
Under this model. an alcoholic may lack 
responsibility for the voluntary drinking 
because he or she is not consciously 
aware of the risks peculiar to him or her. 
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"Alcoholism, almost by definition, robs 
its victims of the capacity to foresee the 
consequences of their drinking:" thus, 
"an alcoholic's drinking may be accom- 
panied by a mental condition not sufi- 
cient to ground moral culpability or de- 
served punishment for that drinking. "7' 

This argument has even been carried 
further to suggest that a chronic alco- 
holic's compulsion utterly overwhelms 
behavioral controls to the degree that 
the compulsion is the equivalent of coer- 
cion or 

Just as the defendant may be excused 
if he or she commits a crime under the 
imminent threat of bodily injury by an- 
other, so should the alcoholic be excused 
if he commits a crime in order to avoid 
the complications of alcohol with- 
d r a ~ a l . ~ ~  

Alcoholism as Voluntary Intoxication 
Under the Criminal Law However, the 
theory of chronic alcoholism as a mental 
disease sufficient to render alcohol con- 
sumption involuntary has never com- 
manded significant legal Un- 
der the criminal law, the intoxicated al- 
coholic is generally treated as voluntarily 
i n t ~ x i c a t e d . ~ ~  

The traditional argument used by the 
courts is the moralistic view that an al- 
coholic's drinking was not involuntary 
to begin with. To say that the defendant 
suffered from both a physical compul- 
sion and mental obsession to consume 
alcohol is not to say that the obsession 
and compulsion were so completely 
overpowering that the defendant was 
incapable of not taking the first drink. 
which in turn led to successive drinks, 
and an eventual state of i n e b r i a t i ~ n . ~ ~  

Thus, according to this theory, a per- 
son probably cannot without fault be- 
come a victim of a l c o h o l i ~ m . ~ ~  The 
chronic alcoholic must have voluntarily 
consumed alcohol over a period of time 
before becoming an alcoholic. However 
powerful the pressures once the person 
becomes an alcoholic. they were not 
present in all the steps along the way.7' 
The condition was foreseeable, but was 
voluntarily contracted or nurtured, and 
a reasonable person would have resisted 
at some point.80 

Opponents of the Disease Model 
Recently, many experts have begun to 
reinforce the criminal law's treatment of 
alcoholism as voluntary with studies that 
challenge the view that an alcoholic is 
enslaved to his habit." For example, no 
neurological or physiological mecha- 
nisms or processes have been identified 
that validate the disease model of alco- 
holism.82 Some of the experts also be- 
lieve that an alcoholic does in fact have 
control over whether he or she drinks 
each day, regardless of whether there is 
"control" over the behavior following 
alcohol c o n s ~ m p t i o n . ~ ~  On any given 
occasion an alcoholic may be able freely 
to choose whether he or she starts drink- 
ing and continues drinking.84 Thus, in- 
toxication would not be involuntary in 
light of the full reconstruction of the 
situation. Furthermore, there are 
enough conscious, purposive actions in 
the characteristic behavior of alcoholics 
(including abstinence when the motiva- 
tion is great enough) that involuntari- 
ness is not a valid ground for excuse.85 

Also social and psychological induce- 
ments to begin and to continue using 
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alcohol appear to have a large role in 
accounting for a l c ~ h o l i s m . ~ ~  Other al- 
cohol studies reveal that one's expecta- 
tions about what alcohol does affects one 
as much or more than the alcohol it- 
self.87 If the criminal behavior is due to 
"expectancies," the perpetrator may 
have more control over his or her behav- 
ior than he or she wants to admitB8 
Thus, the involuntary disease argument 
has recently been brought into question 
as a medical model and has yet to be 
accepted from a legal standpoint. 

Failure to Meet the Insanity 
Threshold But even if a court were to 
recognize the involuntary disease argu- 
ment, the chronic alcoholic probably 
could not show that intoxication 
amounted to insanity at the time of the 
offense under the given jurisdiction's in- 
sanity test. "The concept of disease of 
the mind as it functions in the insanity 
defense does not simply represent a 
medical treatment categ01-y."~~ Being 
sick does not imply that a person is 
irresponsible and not morally culpable. 
"Just as a psychiatric diagnosis of mental 
illness does not in itself establish a de- 
fense of legal insanity," neither does a 
diagnosis of alcohol addiction establish 
that the alcoholic is not responsible for 
his or her  action^.^' Thus, the state is not 
holding a defendant responsible for 
being a chronic alcoholic, but for the 
crime he or she c~mrni t ted .~ '  

With respect to the degree of intoxi- 
cation amounting to insanity, most 
chronic alcoholics' cases would be ex- 
tremely weak. Even if at the time of the 
offense the blood alcohol level is .30, a 
level under which a moderate social 

drinker might lack substantial capacity 
to engage in any conduct at all, the 
alcoholic probably has built up tolerance 
or resistance to chemical effects of alco- 
hol, and "has developed skill in handling 
liquor, so that the ability to cope is better 
maintained," and "the deficiencies bet- 
ter hidden from notice and corrected 
for."9' Even an alcoholic can get drunk 
to the point of being comatose, but, like 
any other highly intoxicated person, he 
or she will not be likely to commit some 
purposeful criminal act beyond public 
d r ~ n k e n n e s s . ~ ~  

Thus, chronic alcoholism provides lit- 
tle practical ground for excusing crime. 
Only when the alcoholism produces a 
permanent and settled insanity distinct 
from the alcoholic compulsion itself will 
the criminal law accept it as an excuse.94 

Delirium Tremens (Alcohol 
Withdrawal Delirium) 

The DSM-111-R describes the essential 
feature of this disorder as a delirium that 
develops after recent cessation of or re- 
duction in alcohol consumption, usually 
within one week. The associated features 
are marked autonomic hyperactivity, 
often indicated by tachycardia and 
sweating, vivid visual, auditory, or tac- 
tile hallucinations, delusions, agitated 
behavior, irregular tremor, and fever. It 
usually only occurs after 5 to 15 years 
of heavy drinking.95 

"Delirium tremens is the after-effect 
of excessive drinking."96 It produces a 
mental and physiological state that can 
result in both cognitive and volitional 
impairment. Since the disorder results 
from long-term drinking, the victim 
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could be viewed as having brought the 
condition on through his or her past 
conduct. However, the law recognizes 
that the condition is distinct from alco- 
hol intoxication or alcoholism in that 
the victim has no control over it once it 
has begun. Thus, one suffering from de- 
lirium tremens at the time of a criminal 
act will be permitted to use an afirma- 
tive defense based on insanity rather 
than an intoxication defen~e.~ '  

However, the accused must not have 
been drinking when the criminal act was 
committed to successfully use this de- 
fense. "Because one who becomes vol- 
untarily intoxicated is presumed to in- 
tend the consequences of his actions, 
evidence of intoxication is fatal to a 
delirium tremens defense," and the ac- 
cused can only prove lack of capacity to 
lower the degree of the crime as with 
voluntary i n t o ~ i c a t i o n . ~ ~  

Conclusion 
The frequency of alcohol-related 

crime undoubtedly presents society with 
a dilemma. One legal solution might be 
to make alcohol intoxication an aggra- 
vating factor for crimes, increasing the 
severity of a crime when the perpetrator 
is found to have been intoxicated at the 
time of the act. The deterrent effect of 
such a change in the law might prove 
valuable. However, since there is little 
evidence that alcohol use directly causes 
crime, and some evidence that alcohol- 
ics do not freely choose to drink, such a 
change in the law might bring about the 
undesired result of additional punish- 
ment without sufficient justification. 

An alternative solution might be to 

make alcohol treatment a required or 
potentially mitigating part of sentencing 
for offenders found to have been intox- 
i~a ted . '~  The implementation and ad- 
ministration of this rehabilitative ap- 
proach might engender its own set of 
practical difficulties for courts and the 
criminal justice system. On the other 
hand, such a change might help those 
whose alcohol problems may have been 
a major factor in their violation of the 
law. 

Perhaps even the ongoing public den- 
unciation campaign against alcohol and 
drugs will help some people turn away 
from using alcohol as a solution to their 
problems long before they resort to the 
commission of criminal acts, although 
more advertising exists encouraging al- 
cohol use than discouraging it. 

Yet, one solution to alcohol-related 
crime would definitely not be to abolish 
the existing intoxication defenses. Any 
defense based on alcohol use, particu- 
larly voluntary alcohol use, has little 
chance of success as it is. As has been 
shown, the law has layers of restrictions 
to keep alcohol from providing the de- 
fendant with a means of escaping re- 
sponsibility for his or her criminal acts. 
Thus, getting drunk to avoid later being 
held responsible for a crime is not a good 
strategy for the would-be criminal. If 
ever the rare fact situation arises where 
a person meets all the criteria for an 
alcohol intoxication defense, the legal 
framework is there for that defendant. 
But under the present law, a person who 
gets caught committing a crime does not 
realistically have the choice to "just say 
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no" to a conviction merely because he abnormality and intoxication defenses. Ford- 
ham L Rev 53:22 1-77, I984 at 227. 

or she was drunk at the time. I I .  The following discussion only applies to 

References 

American Psychiatric Association: Diagnos- 
tic and Statistical Manual o f  Mental Disor- 
ders (ed 3 rev) 128 ( 1  987). [hereinafter DSM- 
111-R]. In spite o f  the fact that the manual 
was produced for the use o f  the mental health 
field rather than the law. the DSM-111-R is 
the most widely relied upon source o f  infor- 
mation for legal determinations about issues 
o f  mental incapacity. Reisner R, Slobogin C: 
Law and the Mental Health System 33 1 (ed 
2) ( 1990). 
DSM-111-R. supra. 
Lang A. Sibrel P: Psychological perspectives 
on alcohol consumption and interpersonal 
aggression. Crim Just Behavior 16:299-324. 
1989. 
See Grad F, Goldberg A, Shapiro B: Alco- 
holism and the Law Dobbs Ferry, NY 
Oceana, 197 1 at 2 [hereinafter Grad]. 
Id. 
Intoxicated drivers causing accidents result- 
ing in death are being convicted for second 
degree murder rather than manslaughter in 
some states. See Pears v. State. 672 P. 2d 903 
(Alaska Ct. App. 1983); People v. Watson, 
30 Cal.3d 290, 179 Cal. Rptr. 43 ( 198 1 ). 
Evidence o f  voluntary intoxication at the 
time o f  the crime can be fatal to an insanity 
defense based on delirium tremens. Boet- 
tcher M: Voluntary intoxication: a defense 
to specific intent crimes, 65 U Det L Rev 
65:33-7 1 .  1987 at 36. The same may be true 
for an insanity defense based upon post- 
traumatic stress disorder. See Norris v. State, 
490 So. 2d 839 (Miss. 1986). 
DSM-111-R. supra note I .  at 127. "Alcohol 
intoxication" is not to be confused with "al- 
coholism," to be discussed later. Alcohol in- 
toxication is usually a state o f  relatively brief 
duration. which can result from a single epi- 
sode o f  drinking by either a non-alcoholic or 
an alcoholic. "Alcoholism" involves a long- 
term pattern o f  drinking that continues 
through many episodes o f  alcohol intoxica- 
tion. 
Grad, s~lpru note 4, at 129. 
Model Penal Code 9 2.08. comment at 3 n.4 
(Tent. Draft No. 9, 1959), quoting Green- 
berg, Intoxication and alcoholism: physiolog- 
ical factors. Annals 3 15:22, 1958 at 27: Man- 
diberg SF: Protecting society and defendants 
too: the constitutional dilemma o f  mental 

crimes that indeed were committed by the 
accused while intoxicated. Evidence that the 
defendant was so drunk that he could not 
have committed the physical acts constitut- 
ing the offense is relevant for any crime. 
whether the intoxication was voluntary or 
involuntary. I f  an accused is charged with 
breaking into a house. he will be permitted 
to prove that he was too drunk to perform 
such a physical movement. Paulsen, Intoxi- 
cation as a defense to crime. U I11 L F An- 
notation. Modern Status o f  the Rules as to 
Voluntary Intoxication as Defense to Crimi- 
nal Charge. 8 A.L.R. 3d 1236. 1264 (1966). 

12. Boettcher. supra note 7 ,  at 33. 
13. Grad. supra note 4, at 129. 
14. Id 
15. Id 
16. In cases out o f  Georgia. Mississippi, Mis- 

souri, Texas, Virginia, and Vermont. the gen- 
eral rule that voluntary intoxication is not a 
defense to crime has been applied as an ab- 
solute. These courts have not allowed the 
jury to consider voluntary intoxication even 
on the issues o f  specific intent. Annotation, 
8 A. L. R. 3d 1236, 1241 (1966): Nemerson 
S: Alcoholism. intoxication. and the criminal 
law. Cardozo L Rev 10:393-473. 1988 at 
423. 

17. Each crime requires men.? rea or culpable 
intent. Yet  some crimes are classified as "spe- 
cific intent" crimes and others as "general 
intent" crimes. The distinction between the 
two is often more a question ofjudicial inter- 
pretation than statutory definition. To  distin- 
guish one from the other. some courts focus 
on the presence or absence o f  statutory lan- 
guage such as "willfully," "intentionally." or 
"with intent to." which may be taken to 
require a particular state o f  mind. Other 
courts have interpreted specific intent to re- 
quire "purpose" or "knowledge" rather than 
mere "recklessness." The most common 
scheme however is to define general intent as 
the intent to carry out the act actually com- 
mitted, while specific intent requires an in- 
tent to achieve additional consequences. 
Note, Alcohol abuse and the law. Harv L 
Rev 94:1660-1712, 1981 at 1683. The dis- 
tinction is based upon the idea that specific 
intent crimes pose a greater threat to society 
than general intent crimes. Grad. supra note 
4, at 130. 

288 Bull Am Acad Psychiatry Law, Vol. 19, No. 3, 1991 



Alcohol Intoxication, Mental Capacity, and Criminal Responsibility 

18. Boettcher, slrpra note 7. at 33; Mandiberg. 
supru note 9, at 228. 

19. Grad, srrpm note 4. at 130. There are a few 
specific intent crimes that have no lesser 
included general offense, such as tax evasion; 
thus. a defendant who could prove that he or 
she lacked the specific mental element could 
be completely acquitted, even though he or 
she committed the act: however, voluntary 
intoxication excuses may be barred for such 
crimes to avoid the possibility o f  this result. 
See Sendor B: Mistakes o f  fact: a study in 
the structure o f  criminal conduct. Wake For- 
est L Rev 25:707-82, 1990 at 746. 

20. Bonnie R. Slobogin C: The role o f  mental 
health professionals in the criminal process. 
V a  L Rev 66:427-522, 1980 at 437. 

2 1 .  Paulsen, supra note l I .  at 15. 
22. Bonnie and Slobogin, sziprrr note 20, at 438. 
23. Robinson P:  Causing the conditions o f  one's 

own defense. Va L Rev 7 1 : 1-63, 1985. 
24. See Chittum v. Commonwealth, 174 S. E. 

2d 779 (Va. 1970). 
25. See Tex. Penal Code Ann. 8.04 (Vernon 

1974). 
26. Mandiberg, supra note 10, at 222. 
27. Id. 
28. Annotation, 8 A. L. R. 3d 1236, 1245 ( 1966). 

In reality, it seems unlikely that many de- 
fendants could convincingly fake such a high 
degree o f  intoxication. "Such pretense would 
require two qualities that are rare among 
criminals: superior acting ability and fore- 
thought." See Mandiberg, slrpra note 10, at 
236-9. 

29. Boettcher, .wpru note 7 ,  at 54-6. 
30. Roberts v. People, 19 Mich. 40 1.4 17 ( 1870). 
31. Id. 
32. Boettcher. supru note 7 .  at 6 1 .  
33. T o  be entitled to a jury instruction for vol- 

untary intoxication in North Carolina, a de- 
fendant must meet the relatively high burden 
o f  production o f  introducing evidence that 
intoxication rendered the defendant "utterly 
incapable" o f  forming the alleged n1m.r rru. 
Comment, Mental impairment and tnens 
rea: North Carolina recognizes the dimin- 
ished capacity defense in State v. Sllat~k and 
State v. Rose, 67 N C L Rev 67: 1293- 13 15, 
1989 at 130. 

34. Paulsen, supra note l I, at 7. 
35. Mandiberg. supm note 10, at 227. 
36. Annotation, 8 A.L.R. 3d 1236. 1257 (1966). 
37. Note, supra note 17, at 1685. 
38. Id. at 1686. 
39. Paulsen, supra note I I. at 8. 
40. Some states that have applied an insanity test 

to the degree o f  intoxication required to neg- 
ative mctis reu are Minnesota, South Caro- 
lina, and Florida. Case Comment, Criminal 
law: chronic alcoholism as a defense to crime. 
Minn L Rev 6 1:901-20. 1977 at 902: Man- 
diberg, s~rpru note 9, at 222; Massey. Intoxi- 
cation as a defense against criminal charges 
in Florida, Crini Just Behavior 16:325-44, 
1989. 

41. People v .  Nichols, 420 N.E. 2d 1166 (111. 
App. Ct. 198 1). 

42. Jones v. State, 362 So. 2d 1303 ( A h  Cnm. 
App. 1978). 

43. People v. Otis, 33 Cal. App. 3d 893, 109 Cal. 
Rptr. 444 (1973); People v .  Flowers, 38 Cal. 
App. 3d 8 13, 1 13 Cal. Rptr. 70 1 ( 1  974). 

44. Masscy, supra note 40. at 337. 
45. People v. Hansen, 178 N.E. 2d 206 ( I l l .  App. 

Ct. 1961). 
46. Coble v. State, 476 N.E. 2d 102 (Ind. 1985). 
47. Mandiberg, slrpr-u note 10, at 227. 
48. Bonnie and Slobogin, supin note 20, at 436. 
49. Id 
50. Mandiberg. slrpru note 10, at 243. 
5 1. Id. at 1.44. 
52. Id. at 246. 
53. Annotation, 8 A.L.R. 1236. 1240 (1966). 
54. Comment, slrprw note 40, at 905. 
55. Id. at 906. 
56. Boettchcr, .s11pru note 7 ,  at 35. 
5 7. Id. 
58. Comment, supra note 40, at 907; Grad, slrpru 

note 4, at 129. 
59. Annotation. When Intoxication Deemed In- 

voluntary so as to Constitute a Defense to 
Criminal Charge, 73 A.L.R. 3d 195 (1976) 
at 203. 

60. Id at 200. 
6 1. Id. This caveat only applies to a resulting 

condition that could have been brought on 
by alcohol. I f  an alcoholic drink were drugged 
with a substance that produced effects be- 
yond those attributable to alcohol, then the 
intoxication with respect to that substance 
could be involuntary. 

62. Id. at 20 1 .  
63. Id. at 203. 
64. DSM-111-R, srrpru note I, at 128. 
65. Annotation, 73 A.L.R. 3d 195. 204 (1976). 
66. Reisner and Slobogin, S I I ~ ~ U  note I ,  at 497- 

501. 
67. Massey, srrpru note 40, at 33 1. 
68. Comment, supra note 40, at 917; Annota- 

tion, 73 A.L.R. 3d 195, 205 (1976). 
69. Comment, supra note 40, at 910. 
70. Nemerson, slrpr.u note 16. at 399. 
71. Id. at 407. 

Bull Am Acad Psychiatry Law, Vol. 19, No. 3, 1991 



Watterson 

72. Id. at  416. 
73. Comment, supra note 40, at 9 12; Kadish S: 

Excusingcrime. Calif L Rev 75:257-89, 1987 
at 26. 

74. Kadish, supra at 287. 
75. Annotation. 73 A.L.R. 3d 195, 202 (1976). 
76. Grad, supra note 4, at 130. 
77. Annotation, 73 A.L.R. 3d 195, 224 (1976). 
78. Kadish, supra note 73. a t  287. 
79. Id. 
80. Annotation, 73 A.L.R. 3d 195. 202 (1976). 
8 1. Kadish. supra note 73, a t  288. 
82. Massey. supra note 40. a t  332. 
83. Id. at 33 1 .  
84. Id. at 332. 
85. Kadish. supra note 73. at 287. 
86. Id. at 288. 
87. Massey. supra note 40. at 333. 
88. Id. 
89. Kadish, slcpru note 73, a t  286. 
90. Id. 

91. By holding the alcoholic responsible for his 
or her crimes. the state is not punishing an 
alcoholic defendant for the "mere status" of 
being an alcoholic, but for a separate act he 
or she committed against society. Otherwise, 
the punishment might be an unconstitutional 
violation for cruel and unusual punishment 
under the Eighth and Fourteenth Amend- 
ments. See Robinson v. California. 370 U.S. 
660 (1 962): Powell v. Texas. 392 U.S. 5 14 
( 1968). 

92. Fingarette H: How a n  alcoholism defense 
works under the ALI insanity test, Int'l J L  
Psychiatry 2:299-322, 1979. 

93. Id. 
94. Annotation, 8 A.L.R. 3d 1236, 1239 (1966); 

Massey supra note 40 at 338. 
95. DSM-111-R, supra note 1 ,  at 33 1.  
96. Boettcher, supra note 7, at 35. 
97. Id. 
98. Id. 
99. See Mandiberg, supra note 10, a t  269. 

Bull Am Acad Psychiatry Law, Vol. 19, No. 3, 1991 


