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      Two State Supreme Courts Hold That Mental Illness Is Not a Per Se Bar to Execution

      In Power v. State of Florida, 992 So.2d 218 (Fla. 2008), and Hall v. Brannan, 670 S.E.2d 871 (Ga. 2008), the Supreme Courts of Florida and Georgia each reaffirmed and held that the mere presence of mental illness does not provide one with an Eighth Amendment exemption for execution.

      
        
          Facts of the Case in Power v. State of Florida

          Robert Beeler Power was convicted of first-degree murder, sexual battery, kidnapping of a child under the age of 13, armed burglary of a dwelling, and armed robbery on June 2, 1990. He was subsequently sentenced to death. He made claims of error in both the guilt and penalty phases of his trial. The Supreme Court of Florida affirmed his convictions and sentences. In November 1998, he filed a postconviction motion, but the Supreme Court of Florida affirmed the denial for postconviction relief and denied a petition for writ of habeas corpus. He filed another postconviction motion containing four constitutional challenges to Florida's death penalty scheme in December 2006. The circuit court summarily denied all of his challenges. He appealed the summary denial of relief to the Supreme Court of Florida.

        

        
          Ruling and Reasoning in Power v. State of Florida

          In Mr. Power's appeal of summary denial, he asserted that he was exempted from execution under the Eighth Amendment, because of ongoing mental illness. The Supreme Court of Florida addressed his appeal by reaffirming its previous holding in Diaz v. State, 945 So.2d 1136 (Fla. 2006), stating that the “existence of mental illness standing alone does not automatically exempt Power from execution” (Power, p 222). The court also asserted that the U.S. Supreme Court had not recognized mental illness as a per se bar to execution. The court quoted its holding in Diaz that: …mental illness can be considered as either a statutory mental mitigating circumstance if it meets that definition (i.e., the crime was committed while the defendant “was under the influence of extreme mental or emotional disturbance”) or a non-statutory mitigating circumstance…. Such mental mitigation is one of the factors to be considered and weighed by the court in imposing a sentence [Power, p 222].

        

        
          Facts of the Case in Hall v. Brannan

          Andrew Howard Brannan was convicted and sentenced to death for the January 12, 1998, murder of Laurens County Deputy Sheriff Kyle Dinkheller. Mr. Brannan was stopped by Deputy Dinkheller for driving his truck at 98 miles per hour. The video recorder in Deputy Dinkheller's patrol cruiser captured the incident. As Mr. Brannan got out of his vehicle, he initially appeared cordial toward the deputy. After Deputy Dinkheller ordered Mr. Brannon to take his hands out of his pockets, Mr. Brannan began shouting expletives at the deputy followed by dancing in the street. He began yelling “Here I am, here I am…. Shoot me.” Deputy Dinkheller called for assistance and Mr. Brennan could be heard coarsely inquiring about who was being called. Mr. Brannan then repeatedly charged the deputy who held him off with his baton. Mr. Brannan then yelled, “I am a god**** Vietnam combat veteran” and that he was in fear for his life. Deputy Dinkheller then stated he was in fear for his life as well. Mr. Brannan took a rifle from behind the seat of his truck and an exchange of gunfire ensued. The deputy was hit and tried to retreat to cover behind his cruiser. Mr. Brannan pursued the deputy firing numerous times and reloading. As Deputy Dinkheller lay unconscious with nine gunshot wounds, Mr. Brannan, who had been shot once in the abdomen, took careful aim and fired the last shot. Mr. Brannon then fled in his truck. The police found him hiding in the woods outside his home. His statements to the Georgia Bureau of Investigation indicated that he regretted what happened, but he believed he had been provoked by the alleged aggressive and disrespectful approach of Deputy Dinkheller.

          During the trial, Mr. Brannan's trial counsel presented the testimony of three psychologists. One testified Mr. Brannan had not shown signs of malingering and had scored high on a test for paranoia. A second psychologist testified that Mr. Brannan had a 12- to 15-year psychiatric history that documented diagnoses of posttraumatic stress disorder and bipolar disorder. He testified that he believed Mr. Brannan was experiencing a flashback and was in a hypomanic state and did not know right from wrong when he committed the murder. The third psychologist also testified that he believed Mr. Brannan committed the murder while experiencing a flashback. In contrast, a trial court-appointed psychiatrist testified that Mr. Brannan was not in a flashback at the time of the murder and that Mr. Brannan's dancing in the street was similar to behavior he had exhibited in the past to diffuse an encounter with an armed individual. Other aspects of the psychiatrist's testimony were effectively contradicted by Mr. Brannan's trial counsel.

          On direct appeal, the Supreme Court of Georgia unanimously affirmed Mr. Brannan's conviction and sentence. After filing a petition for writ of habeas corpus, the habeas court, based on numerous findings of ineffective assistance of counsel, filed a final order on March 17, 2008, that vacated Mr. Brannan's death sentence, but was unclear as to whether it also vacated Mr. Brannan's conviction. In this decision, the Supreme Court of Georgia considered the warden's appeal and Mr. Brannan's cross-appeal. The warden argued that the habeas court was in error when it granted Mr. Brannan relief based on numerous claims of ineffective assistance of trial counsel. Mr. Brannan in his cross-appeal argued that the habeas court erred by not granting relief based on additional instances of ineffective assistance and that it would be unconstitutional to execute him, because it is unconstitutional to execute anyone who is severely mentally ill.

        

        
          Ruling and Reasoning in Hall v. Brannan

          The Supreme Court of Georgia reinstated Mr. Brannan's conviction and death sentence. The court found no instances of ineffective assistance of counsel and concluded as a matter of law that the absence of counsel's proposed deficiencies would not have led to a different verdict or sentence in Mr. Brannan's case.

          The court also issued an independent, alternative holding in response to the merits of Mr. Brannan's argument that his death sentence was unconstitutional because it is unconstitutional to execute persons who have severe mental illness. The court cited Roper v. Simmons, 543 U.S. 551 (2005), which held the execution of juvenile offenders as unconstitutional and Atkins v. Virginia, 536 U.S. 304 (2002), which held the execution of mentally retarded offenders as unconstitutional, when it noted that unlike those cases, there was no consensus in the United States or Georgia that illustrates that evolving standards of decency necessitate any constitutional ban on executing all persons with mental illness. The court provided a caveat that recognized the unconstitutionality of executing those who are insane at the time of their execution, as per the holding in Ford v. Wainright, 477 U.S. 399 (1986).

        

        
          Discussion

          Both courts focused on the issue of a per se ban on the execution of any “mentally ill” capital defendant. Specifically, the courts concerned themselves with the issues of whether the execution of mentally ill inmates was unconstitutional or whether such executions violated an emerging national consensus. At present, neither of these lines of inquiry yields support for such a broad approach.

          A broad ban on the execution of mentally ill capital defendants would be likely to result in a significant volume of evaluative work for forensic psychiatrists, but the administration of such a ban would be problematic and expensive. Given the high prevalence of at least some sort of mental illness among criminal defendants, the ban would be likely to result in the near abolition of capital punishment. Certainly an end to the death penalty would be celebrated in many quarters, but the fact remains that in some states the idea of the abolition of the death penalty is a “third rail” that politicians (and judges) are loath to approach.

        

      

    
Footnotes
	
        Disclosures of financial or other conflicts of interest: None.
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