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The authors present three ethical arguments to address the controversy of mandatory community treatment:
rights-based versus beneficence, utilitarian, and communitarian. Each approach suggests that mandatory community
treatment can be an ethical intervention for individuals with severe mental disorders in well-defined circumstances.
It is critical to recognize that such interventions cannot be effective in the absence of an adequately funded, quality
mental health service system. Within such a system, the authors believe a program of mandatory community
treatment may play an important role. In considering mandatory outpatient treatment, the authors argue that
consideration of decisionmaking capacity is preferable to dangerousness criteria, that clinical criteria with some
flexibility should be developed so that mandatory community treatment is used only when alternatives have failed,
that mandatory community treatment should be implemented long enough to be effective, and that consumers
must be involved in the development and implementation of mandatory outpatient treatment programs.
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The appropriate role of coercion in psychiatric treat-
ment remains controversial. In recent years, the locus
and focus of the controversy has shifted from hospi-
tals to the community. Involuntary hospital confine-
ment through civil commitment statutes is available
in all states in the United States. By the 1970s, most
states modified their commitment statutes to empha-
size dangerousness as a major criterion for involun-
tary hospitalization. With such revisions, inpatient
civil commitment is generally accepted as a necessary
intervention for acutely ill individuals who present
an imminent risk of harm to themselves or others
because of mental illness. Patients confined as a result
of the civil commitment process generally retain the
right to refuse treatment in the hospital absent an
emergency. Non-emergency treatment of a commit-
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ted patient generally can be given only after the pa-
tient has been found, through an appropriate judicial
or administrative process, to lack decisionmaking ca-
pacity and therefore to be unable to give informed
consent to treatment.

As patients with serious mental illness have largely
moved from institutions to community settings dur-
ing the past four decades, so too has most of the
controversy about mandatory interventions with this
population. There are at least three groups of people
with serious mental illness who may be confronted
with mandates to accept treatment: forensic psychi-
atric patients, mentally ill offenders, and patients
being treated within the community mental health
system who have no criminal justice system involve-
ment (i.e., civil patients).

This article confines its consideration to the last
group, focusing on patients with serious mental dis-
orders (i.e., schizophrenia spectrum and bipolar and
major depressive disorders) who are not necessarily
involved with the criminal justice system but who do
not voluntarily adhere to treatment and who appear
to be unable to live successfully in the community
without coercive interventions. Such patients are of-
ten referred to as revolving-door patients. For such
patients, mandatory community treatment has been
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proposed as an alternative to repeated inpatient hos-
pitalizations in which involuntary treatment with
medication is often required. It has been argued that
there are patients with serious mental disorders who
do not believe they are ill or need treatment, who
when ill deteriorate to the point of meeting involun-
tary commitment criteria, who respond well to treat-
ment when treated in the hospital, but who repeat-
edly discontinue treatment after discharge and repeat
the cycle, again and again. For such patients, manda-
tory outpatient treatment has been proposed as a less
restrictive alternative to repeated inpatient hospital-
ization. Mandatory outpatient treatment, which de-
pending on the jurisdiction, may be provided under
a commitment statute [outpatient commitment
(OPQ)], through conservatorship or limited guard-
ianship, or through conditional release from a hospi-
tal, is a preventive intervention aimed at maintaining
stability in a person who otherwise would predict-
ably, based on a well-established history, become ill
and commitable.’

According to the recent American Psychiatric As-
sociation (APA) Resource Document on Mandatory
Outpatient Treatment,' such treatment is permitted
by statute in 40 states and the District of Columbia.
While mandatory outpatient treatment is not imple-
mented systematically in many states where it is per-
mitted, a number of states are actively looking at
enacting or amending statutes to implement manda-
tory outpatient treatment. The recent passage of
Kendra’s Law in New York and the ongoing advo-
cacy of OPC by groups like the Treatment Advocacy
Center have brought the debate about OPC to prom-
inence. Position statements representing two sides of
the debate nicely highlight the controversy. The Na-
tional Alliance for the Mentally Ill (NAMI),” in its
policy statement on OPC states: “Court ordered out-
patient treatment should be considered as a less re-
strictive, more beneficial, and less costly alternative
to involuntary inpatient treatment.” The Bazelon
Center” in counterpoint states:

Outpatient commitment laws—statutes authorizing courts to
require an individual to accept outpatient mental health treat-
ment—are being proposed as a solution to the problem of peo-
ple with mental illness in jails, homeless on the streets or engag-
ing in violence. In addition to an unacceptable infringement of
individuals’ constitutional rights, such laws are a simplistic re-
sponse that cannot compensate for the lack of appropriate and

effective services in the community.’

While consumer advocates have been character-
ized historically as opposing coercive treatment, it is
increasingly apparent that individuals with serious
mental disorders themselves have a spectrum of opin-
ions similar to those of the community at large.4
Increasingly, there are vocal consumer advocates in
support of mandatory community treatment, along
with those who oppose such interventions.

Whether mandatory community treatment can be
an ethical intervention for some individuals with a
serious mental disorder is the focus of the remainder
of this article, along with some specific matters re-
lated to the ethics of such treatment.

The authors believe that, when used judiciously,
mandatory community treatment is both ethically
and clinically sound; but if used casually, coercive
interventions can be clinically inappropriate and un-
ethical. There are a variety of ethical approaches to
the question of mandatory community treatment.
Herein, three arguments will be reviewed in turn.

Rights-Based Versus Beneficence

Liberal individualism is one of the most powerful
ethics arguments raised against coercive treatment.
This rights-based theory provided the impetus in the
1970s to change civil commitment laws from a need-
for-treatment standard to a standard of imminent
dangerousness. Proponents of this theory declare
that (the) right is before the good.” Liberalism occu-
pies a near sacred position within Western democra-
cies, and many believe “that no part of the moral
vocabulary has done more to protect the legitimate
interests of citizens in political states” (Ref. 6, p 77).
In this context liberalism does not refer to the current
political philosophy but instead refers to a tradition
of thought that emphasizes tolerance and respect for
individual rights that spans the philosophical tradi-
tion from John Locke (17th century England) to
John Rawls, a living American rights-based political
and social philosopher. Within the framework of lib-
eralism, rights are justified claims that individuals
and groups can make on others and the state.

Rights are divided into two categories: positive
and negative. Positive rights are best described as
entitlements, such as a free public education. Nega-
tive rights entail the right of individuals to be left
alone. Negative rights, or freedom from interference,
are viewed as more powerful claims than positive
rights. Rights have been described as “trumps” by the
legal philosopher Ronald Dworkin.” The powerful
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position of rights in the Anglo-American tradition
has been bolstered within the past 30 years by the
predominance of liberal individualism theories in the
fields of ethics, law, and political philosophy.

Two other essential features of the liberal theory of
ethics are neutrality and equality. Neutrality de-
scribes the condition in which the state must tolerate
differing conceptions of the good life or what gives
value to life. Liberal neutrality is probably the most
challenged aspect of liberalism when considering the
ethics of involuntary treatment overall and involun-
tary outpatient treatment in particular. Equality, the
final tenet of liberalism, implies equal access to rights
and benefits in a society, as well as the provision that
enforcing the law will not unduly burden any partic-
ular segment of society.

Clearly, our society greatly values individual free-
dom. Individuals have the right to make lawful deci-
sions about all aspects of their life without undue
intrusion from the state or others. The courts have
emphasized the principle that “every human being of
adult years and sound mind has a right to determine
what shall be done with his own body. . .” (Ref. 8,
p 1). The legal doctrine of informed consent essen-
tially elaborates the principle that, with certain ex-
ceptions, nothing can be done to one’s body without
explicit agreement after a careful review of the risks,
benefits, and alternatives, including the alternative of
doing nothing. Informed consent must be voluntary,
knowing, and competent.”

Competence to make decisions (or the clinical
term decisionmaking capacity) may be problematic
among persons with serious mental disorders. Grisso
and Appelbaum'® in their MacArthur Foundation
competency studies looked most systematically at
this matter. They describe four tests of competence:
evidencing a choice, understanding, reasoning, and
appreciation. They found about a quarter of acutely
ill, hospitalized patients with schizophrenia failed
any one of these three tests: understanding, reason-
ing, and appreciation. When a compound standard
was used requiring adequate performance in all three
tests, results showed that over half had impaired de-
cisionmaking capacity. Presumably, after treatment,
a portion of these patients will regain decisionmaking
capacity by the time of discharge from the hospital.
This has not been well studied, but it is apparent that,
despite treatment, a portion of patients have a more
persistent lack of capacity. In a research context, Car-
penter and associates'' have shown that an educa-

tional intervention can be a remedy for impaired ca-
pacity to give informed consent to research in
subjects with schizophrenia.

It is likely that a substantial portion of patients
with a persistent lack of capacity are the people com-
monly referred to as lacking insight into their ill-
nesses. Studies have demonstrated that response to
treatment for psychosis is independent of insight; in
other words, psychotic patients who do not appreci-
ate that they are ill may, with treatment, have sub-
stantial improvement in psychotic symptoms such as
delusions and hallucinations, but continue to believe
that they are not ill.">'? Lack of insight into illness
appears to overlap substantially with one of the tests
for competency developed by Grisso and Appel-
baum,'® the appreciation test. This tests the ability
“to appreciate the significance for one’s own situa-
tion of the information disclosed about the illness
and possible treatments.” It appears that a patient
who does not believe he/she is ill (i.e., who lacks
insight) would fail the appreciation test and, on that
basis, could be found to lack decisionmaking capac-
ity. Recent evidence suggests that this unawareness of
illness has a neurobiologic basis inherent in schizo-
phrenia and is therefore more than defensive de-
nial."*'® Accordingly, a strong argument can be made
that there are patients with schizophrenia who meet
the description of the revolving-door patient who
cannot make an autonomous refusal. Their brain dis-
orders prevent them from making an informed deci-
sion. In such cases, rights-based arguments appear to
give way to the notion of beneficence, using the pa-
rens patriae powers of the state to make decisions on
behalf of individuals who are unable to make in-
formed decisions for themselves. A beneficence argu-
ment holds that in these circumstances the ethical
solution is to develop a mechanism to assure that
such patients get the treatment that they need. With-
out such imposed treatment, a patient is allowed to
be a victim of his or her illness. More than two de-
cades ago, in an essay, “The Myth of Advocacy,” Alan
Stone argued persuasively that advocating on behalf
of such patient’s right to refuse treatment is mis-
guided advocacy at best.'” Actions based on parens
patriae are appropriate responses for persons who are
unable to make decisions in their own best interest.

Critics who do not believe in the reality of schizo-
phrenia are quick to point out the apparent circular-
ity of clinician’s reasoning in support of mandatory
intervention. Ciritics argue that saying that a patient
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who denies he or she is ill does not have decisionmak-
ing capacity is tantamount to saying that if a patient
does not agree with the doctor, then the patient is
incompetent. If schizophrenia were not to have a
biologic basis and if there were an acceptable alterna-
tive explanation (e.g., mislabeled social deviance or
an appropriate response to an insane society) then
such an argument might carry weight. However, to-
day the evidence that schizophrenia (or the group of
schizophrenias) is a brain-based disorder greatly
weaken the critics” arguments. The argument is fur-
ther weakened by the growing evidence that the lack
of awareness of schizophrenia itself has a biologic
basis, similar to the anosognosia in stroke patients. 18

A beneficence approach supports the appropriate-
ness of intervention for an individual who lacks de-
cisionmaking capacity. In creating a process for an
alternate decisionmaker, the question remains as to
what standard should be used to make decisions on
the impaired individual’s behalf. Two approaches are
possible: a substituted-judgment approach and a
best-interest approach. A substituted-judgment ap-
proach requires that the assigned decisionmaker con-
sent to the decision that the incapacitated individual
would have made if he or she were competent. A
best-interest approach requires only consideration of
what the decisionmaker deems to be in the incapac-
itated person’s best interest. The substituted-judg-
ment approach appears to provide the possibility of
maintaining greater autonomy. In cases in which the
individual’s values and opinions about his or her ill-
ness and treatment options were known during a
time that the person clearly was a capable decision-
maker, the use of a substituted judgment comes clos-
est to a rights-based approach. Unfortunately for the
patients who are most often candidates for manda-
tory outpatient treatment, their lack of decisionmak-
ing capacity is commonly long-standing. Therefore,
it is extremely difficult to know what they would
have wanted if competent. In such cases a best-inter-
est standard appears to be the preferable option.

Utilitarianism

Utilitarianism, a consequentialist theory of ethics,
has one basic principle, that of utility. It is most often
defined as the greatest good for the greatest number.
The effective use of a utilitarian argument in the
instance of outpatient commitment requires appre-
ciation that it is not used as a common sense, expe-
dient approach to what some see as a social ill. Such

an approach, sometimes termed hedonistic utilitari-
anism, does not appropriately inform the practice of
mental health professionals in general or in a case-
specific context. For example, the use of outpatient
commitment solely for convenience or resource
management at the cost of individual freedom is not
acceptable. Nevertheless, the type of direct utilitarian
approach that seeks to produce agent-neutral or in-
trinsic good, the type of good that rational people
value, can legitimately inform public health policy
positions. The utilitarian requirement of an objective
assessment of overall interest and reasoned, fair
choice to optimize good results for all involved par-
ties is an acceptable alternative to a totally rights-
based versus beneficent position.

There is evidence that delay of treatment of per-
sons with severe mental illness may negatively affect
recovery.”**" In addition, reports of the lifetime sui-
cide rate, among those with major mental illnesses,
range from 10 to 17 percent, compared with 1 per-
cent in the general population.”* Persons with
chronic mental disorders are also more likely to ne-
glect medical treatment for co-occurring illnesses,
significantly reducing the length and quality of their
lives.

Recently, there has been much discussion con-
cerning the frequency of violence in the mentally ill
and there have been several high profile cases that
have intensified the interest in the use of outpatient
commitment in the prevention of violence. The re-
lationship of violence to mental illness is complex,
but recent studies support the argument that the two
are at least somewhat positively correlated. Torrey*
notes three risk factors that increase the likelihood of
violence in the mentally ill: a history of violence,
substance abuse, and noncompliance with medica-
tion. To the extent that outpatient commitment
could decrease the likelihood of noncompliance with
medication and substance abuse, it might decrease
the risk of violent behavior in committed individuals
with such histories. It is likely that more mentally ill
persons are victims of violence rather than perpetra-
tors. The literature chronicles frequent reports of the
homeless mentally ill being robbed, beaten, and sex-
ually assaulted. Cognitive disorganization can leave
such individuals particularly unable to defend them-
selves. Using a utilitarian framework of balancing
goods would appear to favor the beneficent/paternal-
istic course. Because of the seriousness of the possible
harms, the utilitarian is likely to believe that avoid-
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ance of those harms is preferable to preserving auton-
omy. When the risk of harm is slight, then it is likely
the utilitarian would opt to preserve autonomy, be-
cause in most situations, self-determination pro-
motes the greatest good. It is important to remem-
ber, in this instance, that the utilitarian is likely to
favor the more intrusive beneficent option only if the
results of the use of outpatient commitment indeed
significantly reduce the risk of harm. That implies
that outpatient commitment must demonstrate, on
average, more positive outcomes to continue to be
considered an appropriate utilitarian option. The
APA Resource Document reports that a growing
body of research demonstrates that the “Use of man-
datory outpatient treatment is strongly and consis-
tently associated with reduced rates of rehospitaliza-
tion, longer stays in the community, and increased
treatment compliance among patients with severe
and persistent mental illness” (Ref. 1, p 23). How-
ever, a recent Rand review of the empirical literature
and the experience of eight states on the effectiveness
of involuntary outpatient treatment conducted for
the California legislature was more circumspect. The
Rand researchers acknowledged that there “is some
evidence that the combination of court orders and
intensive treatment” may reduce rates of hospitaliza-
tion, violent behavior, and arrests but considering
the complexity of an underfunded California mental
health system they did not believe there were enough
data to determine whether “the development of an
involuntary outpatient treatment system in Califor-
nia is worth the additional cost to mental health

treatment systems, the courts, and law enforcement”
(Ref. 22, p xx).

Communitarianism

A serious challenge to a rights-based argument
against outpatient commitment can be derived from
communitarian ethics. Communitarian ideals are
rooted in the philosophical and political traditions of
the 18th century Scottish philosopher David Hume,
through the writings of Thomas Jefferson, to the
present day in the works of Michael Sandel and Mi-
chael Walzer. Communitarians oppose the funda-
mental positions of liberalism, especially neutrality,
as well as the current societal network of structures
that support those ideals. Briefly, communitarians
propose that ethical decisionmaking should be based
on promoting communal good, traditional practices,

and cooperation. Another common thread among
communitarians is the necessity of involvement in
public life signified by increased participation in mi-
cro- and macrocommunities.

As noted earlier, part of the liberal objection to all
types of involuntary treatment is based on the pres-
ervation of negative rights through noninterference.
However, it is also based on the liberal notion of
neutrality, described as the presumption that govern-
ment or institutions must NOt presuppose any con-
ception of the good life. The embodiment of policies,
based on the liberal notion of neutrality, has ill served
revolving-door patients. The affront that episodic,
crisis-oriented treatment has caused the community
of families, treating professionals, and society at large
forces communitarians to point to this situation as
another example of how unrestrained liberalism has
promoted moral harms. In challenging the exercise
of the negative right to refuse treatment, the commu-
nitarian would be likely to note that an infringement
(not a violation) of that right would be justified to
promote the communal values of humanity, safety,
and health promotion. Without question, the com-
munitarian would require the community to develop
an adequate treatment plan and resources as a re-
sponse to those same values.

Communitarians continue their skepticism of lib-
eralism, particularly neutrality, by questioning the
impossible liberal ideal of the unencumbered self.
This term refers to the position that ethics decisions
must be made with a conscious effort to assure free-
dom from the influence of values that often inform
such decisions, notably cultural, religious, social, or
even professional values. Michael Sandel, a promi-
nent communitarian, criticizes this idea noting: “De-
spite its powerful appeal, the image is flawed. It can-
not make sense of our experience nor account for
commonly recognized obligations such as solidarity,
family ties etc. . . .. Such loyalties are not as some
liberals contend, matters of sentiment rather than
morality” (Ref. 24, p 13). Sandel also correctly notes
that liberal notions of neutrality are also based on
values. They are based on the values that liberals hold
dear such as tolerance, freedom, and fairness. It is an
equal violation of the principle of neutrality to pro-
mote liberal values in preference to communitarian
values.>* Descriptions abound in the literature de-
scribing the dire circumstances into which revolving-
door patients sink between episodes of intensive in-
voluntary treatment. They are often accompanied by
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incredulous accounts of lawyers defending the indi-
vidual’s rights to remain in such situations.>> Sandel
criticizes the liberal position on neutrality and equal-
ity noting: “We have seen how problems in theory
show up in practice. . . . Treating persons as freely
choosing independent selves may fail to respect per-
sons encumbered by convictions or life circum-
stances that do not permit the independence the lib-
eral self image requires” (Ref. 24, p 116).
Communitarians, based on their convictions re-
garding traditional roles, are also likely to criticize
mental health professionals for their reluctance to
involve themselves in the care of persons requiring
more legally intrusive interventions. They would be
likely to view a reluctance to pursue individual treat-
ment options that include the additional burdens of
involuntary outpatient treatment as not fulfilling
one’s obligation as helper and healer. Based on the
value of community participation, mental health
professionals would be expected to pursue policies to
facilitate the availability of effective treatment op-
tions that might include involuntary outpatient
treatment. Finally, communitarians believe the route
to true liberty does not begin with the defense of
rights but in civil engagement in one’s political and
social community. Engagement in recovery, de-
scribed later in this article, is one sphere of common
interest in which persons with mental illness may
choose to participate if afforded opportunities.
Having considered three ethical arguments about
the appropriateness of mandatory community treat-
ment we now turn to several specific issues when
implementation of such interventions is considered.

How Long Should Mandatory Community
Treatment Be Maintained?

In a recent large scale, methodologically sound
study of outpatient commitment, the investigators
found that for outpatient commitment to be effec-
tive, the commitment order must be maintained for
more than 180 days, a longer duration than that
required simply to stabilize the person.”® However,
based on a traditional interpretation of the concept
of least restrictive alternative, a well-established value
within rights-based theories, such lengthy interven-
tions could not be supported. Some ethicists would
challenge that such an interpretation of rights-based
theory is superficial and not totally accurate.

Waithe®” challenges the notion quite effectively
in examining the writings of John Stuart Mill, a 19th
century philosopher and an exemplar of rights-based
theorists. She examines his consideration of the con-
ditions that justify paternalism within his classic
work, On Liberty, originally published in 1859.%*
Waithe’s use of Mill’s ideas in justifying a benefi-
cence-based approach is particularly relevant because
his work is often quoted by liberal individualists
seeking to limit coercive forms of treatment. For
example, Mill is cited in the Lessard decision, one of
the most prominent cases in the change of com-
mitment criteria from need for treatment to
dangerousness.””

Briefly, Waithe®” presents Mill’s position as fol-
lows: The potentially paternalized must be morally
nonresponsible for actions in the specific circum-
stances in which paternalism is contemplated. Mill
references the mentally ill in the category of the mor-
ally nonresponsible. The second condition of mor-
ally defensible paternalism is that such individuals
are about to cause harm to their own interests, nota-
bly those involving their ability to exercise their
rights fully. The third condition is that the poten-
tially paternalized will experience an enhancement in
his or her capacity to self-govern or that further de-
terioration is prevented. The final condition is that
the potential paternalization takes place in the least
restrictive manner. Waithe believes that, based on
the sum of the conditions outlined by Mill, he (Mills)
would champion the form of treatment that, while
the least restrictive, would be most conducive to the
restoration of the paternalized person to the fullest
capacity for self-government. In light of the research
noted earlier, Mill’s conditions, considered together,
seem to permit the use of more restrictive but restor-
ative treatment (i.e., longer term outpatient commit-
ment) even if the less restrictive treatment regimen
would be sufficient to stabilize the person. Waithe
also believes that Mill’s third condition clearly sup-
ports legal decisions concerning the right to treatment
and wider latitude in choice of treatments. If there is
good evidence that repeated but insufficient treatment
episodes are not as effective as a prolonged period of
outpatient commitment following stabilization, Mill
would be likely to deem such repeated brief interven-
tions as unjustified paternalism. Considering this,
the current practice of repeated, brief, intense treat-
ment for stabilization of revolving-door patients

178 The Journal of the American Academy of Psychiatry and the Law



Munetz, Galon, and Frese

would appear less morally defensible than maintain-
ing a more lengthy outpatient commitment.

What Are Appropriate Criteria for
Mandatory Community Treatment?

The use of dangerousness as the primary criterion
for mandatory community treatment is problem-
atic.”>>! While dangerousness criteria are appropri-
ate when considering the need for involuntary con-
finement, their appropriateness is much less clear
when considering outpatient treatment. Ifa person is
imminently dangerous, a strong argument can be
made for involuntary confinement. However, such a
person, unless determined also to lack decisionmak-
ing capacity, can still refuse treatment. Confinement
without treatment, for the protection of self or oth-
ers, appears ethically justifiable only for short peri-
ods. For community treatment, in which treatment
rather than confinement is the fundamental goal,
there are three critical problems with a dangerousness
approach: it contributes to stigma, it is an unsustain-
able argument over time, and it fails to permit man-
datory treatment.

Requiring dangerousness in order for someone in
need to receive mandatory outpatient treatment is at
odds with efforts to reduce the stigma associated with
serious mental illness. The dangerousness argument
with outpatients, what might be called the “but for
treatment” argument, is hard to sustain for the length
of time that a person needs mandatory treatment.
The following is a typical scenario:

A patient with a well established history of repeated decompen-
sations resulting eventually in dangerous behavior and inpatient
commitment has been treated, stabilized, and discharged into
the community under an outpatient commitment order. The
treating psychiatrist believes the patient’s continued success in
the community is contingent on maintaining an outpatient
commitment order. A request for continued commitment is
filed with the court, and during the hearing the psychiatrist
testifies that while the patient is not imminently dangerous, he
would predictably become dangerous again “but for treatment.”

While this argument may be appropriate shortly after
an acute episode, as time passes it becomes increas-
ingly difficult to sustain the argument that such a
person remains dangerous.

With dangerousness as a criterion for commit-
ment, whether inpatient or outpatient, there is not
generally a finding of decisionmaking incapacity
and, accordingly, mandatory treatment (e.g., with
medication) is not included in the court order. This

results in paradoxical and potentially deceitful court
orders in which a patient is ordered for outpatient
treatment that can be refused. The court and clini-
cians may imply, for example, that the patient must
take medication, but that is not actually part of the
commitment. An outpatient commitment order that
is essentially a bluff, while often effective, is ethically
suspect.?’k3 3 In such cases, no actual harm is done,
but in light of the clinician’s role obligation to be
truthful, moral harm is perpetrated by such a bluff.
Such actions create a sense of moral regret for the
clinician acting in good faith. Demarco®* notes that
moral regret in such circumstances may be inter-
preted as a sign of a need for reform within the cir-
cumstances, obligations, or social/professional roles
creating the dissonance.

For these reasons, capacity-based criteria for man-
datory outpatient treatment appears to be a better
alternative than dangerousness. Capacity-based ap-
proaches seem to be less stigmatizing, are sustainable
over whatever period of time the individual is deter-
mined to lack decisionmaking capacity, and directly
result in a substitute decisionmaking process to ob-
tain consent for needed treatment. A capacity-based
approach also appears to address another important
concern that critics of mandatory community treat-
ment raise—what is referred to as the “problem of
the slippery slope.”

The Problem of the Slippery Slope

There is great concern of how widely mandatory
approaches to treatment will be used for individuals
with serious mental disorders and how the concept of
mandatory outpatient treatment might be expanded
to other populations. Regarding individuals with se-
rious mental disorders, the question of what propor-
tion of the population is appropriate for mandatory
treatment is a serious public policy issue for which
there is not yet a clear answer. A mainstream view of
ethics appears to be that it is that portion of the
population with a serious mental disorder who per-
sistently lack decisionmaking capacity beyond an
acute episode of illness and who, without coercion,
refuse needed treatment. The size of that population
is unknown but is certainly open to empirical inves-
tigation. Studies to date, most prominently the
MacArthur Foundation competency studies, provide
data on the lack of capacity during an acute episode.
Studies extending the methodology over time in the
community, to our knowledge, have yet to be done.
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When in the course of a patient’s illness should
mandatory interventions be tried? If mandatory
treatment becomes readily available, might it be tried
prematurely, before a person has had an opportunity
to enter recovery on a voluntary basis? This appears
to be a valid concern and requires that careful clinical
consideration be given to criteria for mandatory
community treatment. While elsewhere we have ar-
gued that mandatory treatment is not incompatible
with a recovery paradigm, such interventions may
complicate the therapeutic relationship and the re-
covery effort early in the course of a person’s illness.>”
Geller’® promulgated clinical guidelines that sug-
gested mandatory outpatient interventions should be
considered only when a person has demonstrated re-
peatedly an inability to live independently in the
community. According to such guidelines, a person
would not be a likely candidate for a court-ordered
intervention following a first or second psychotic ep-
isode. Such determinations almost certainly must be
made on a case-by-case basis, using clinical criteria
with some flexibility. Lack of decisionmaking capac-
ity may be necessary but not sufficient as a criterion
for an involuntary community intervention.

A major criticism of mandatory community treat-
ment is that it may be promoted as an alternative to a
community’s provision of adequate voluntary com-
munity services. It is clear that before mandatory
community treatment can be considered, the com-
munity has to offer adequate mental health services
to meet the needs of the population of patients with
serious mental disorders. Mandatory treatment can
in no way serve to fix an underfunded service system
in which appropriate services are not available. Be-
fore a program of mandatory community treatment
is put into place in a community, that community
must have an appropriately functional mental health
system. An ethical society must fulfill its obligation
to provide sufficient support, both financial and po-
litical, to assure that an adequate and accessible sys-
tem of services is available to meet the needs of its
citizens with serious mental illness. Too often this
obligation remains unfulfilled. On the other hand,
since an ideal mental health system remains a largely
unattained goal, it could be concluded that a system
will rarely be ready to offer mandatory community
treatment. A decision to keep the very sickest indi-
viduals in that community stuck in the revolving
door would be ethically suspect.

If our society becomes comfortable with mandat-
ing treatment of people with serious and persistent
mental illness, will this lead to expansion of man-
dated treatment into other populations? The concern
that we will slide down such a slippery slope is wide-
spread, especially if we are not careful with the crite-
ria used for such interventions. If dangerousness, es-
pecially over the long term, and refusal of treatment
are the primary criteria for mandatory treatment, can
we not argue for inclusion of alcohol and other sub-
stance abusers, for which there may be effective in-
terventions,”” and sex-offenders, for whom the effec-
tive intervention may essentially be quarantine.’®
Taken to the extreme, it has been facetiously sug-
gested that it is only a matter of time before manda-
tory treatment is required for nicotine addiction,
obesity, diabetes, or any number of chronic medical
conditions. While many non-mentally ill people
with chronic conditions fail to comply with recom-
mended interventions, often for no good reason,
thereby putting themselves at long term health risk,
few could be considered to lack the capacity to make
an informed decision about such interventions.
Careful use of decisionmaking incapacity as a pri-
mary criterion for mandated intervention appears to
reduce the basis for concern about sliding into over-
use of mandatory interventions.

The Importance of Consumer Participation:
Nothing About Us Without Us

The recovery approach to treatment of persons
with serious mental illness has become increasingly
influential during the past decade.’®~** Indeed,
states such as Wisconsin and Ohio have started to
redesign their mental health systems so as to incor-
porate recovery values.*' While there are various fac-
ets to the recovery model, one of the more salient
features is that of empowerment of the consumer.
Empowerment has been described as having many
aspects. Some have suggested that, consonant with
empowerment precepts, “Consumers should play a
key role in the development, implementation, and
evaluation of all services” (Ref. 40, p 10).

As the mental health field increasingly embraces
the recovery paradigm, consideration should be
given to affording consumers a role in the decision-
making procedures of the involuntary treatment pro-
cess (as well as other aspects of the mental health
delivery system). Such consumer involvement would
have the effect of increasing the collective experien-
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tial base of those participating in the process, helping
to insure that decisionmakers remain sensitive to the
various possible consequences of their actions for
those most affected by their mandates.

However, in that consumer views on involuntary
treatment are not monolithic,” care must be taken
to ensure consumer input is representative and re-
sponsible. Frese*® has reviewed the evolution of con-
sumer advocacy activities during the past few decades.
He points out that consumer advocates who have been
primarily interested in increased consumer rights and
liberties have tended to focus their advocacy efforts
on opposing the use of forced treatment. In develop-
ing this stance, they have forged relationships with
consumer rights attorneys and others who place a
particularly high value on these considerations.

On the other hand, consumer advocates who place
high value on the need for psychiatrically disabled
persons to receive effective treatment, tend to be sup-
portive of delivering such treatment, even in those
circumstances in which such persons’ disability inter-
feres with their ability to appreciate that they have
the disability.

Because the libertarian consumer advocates and
their attorney allies have been so successful, the no-
forced-treatment stance has been perceived as that of
consumers as a whole. This is an unfortunate circum-
stance, one that fails to reflect the view and opinions
of the growing number of consumer advocates who
feel strongly that such a rights-oriented perspective
tends to do serious injustice to those with the most
severe psychiatric disabilities.

Consumer advocates in this latter category often
find themselves comfortable working with the con-
sumer/family advocacy organization NAMI. NAMI
has many thousands of consumer members. Cur-
rently, such members make up fully one-fourth of
the members of the NAMI Board of Directors.

Recently, consumers with these more treatment-
oriented views have become active as both board and
staff members of the Treatment Advocacy Center
(TAC). The TAC is a legal advocacy organization
that has recently been established for the purpose of
ensuring that effective treatment can be made avail-
able to those who are most seriously disabled with
psychiatric conditions.

However, even consumer advocates who recog-
nize the value of selected use of mandated treatment
seldom argue that decisions concerning the employ-
ment of such an approach to treatment should be left

entirely in the hands of mental health professionals
or attorneys who have not themselves personally ex-
perienced these conditions.

Increasingly, the often-repeated refrain of the
more treatment-focused consumer advocates has
been, “Nothing about us without us.” More recently,
leaders of the rights-oriented consumer advocates
have also begun to recognize the value of this posi-
tion,** which demands consumer representation at
all levels of the decisionmaking process, including
those decisions concerning the use of forced
treatment.

Mechanisms for possible consumer involvement
in the mandatory treatment decisionmaking process
have been described.’’*> Such mechanisms include
the establishment of a consumer review panel and the
possibility of employing persons who are in recovery
from mental illness as guardians for those with sim-
ilar but more severe disabilities.

Briefly described, a capacity review panel could be
established that might, for example, consist of three
members from the mental health community, with
at least one member being a person who has person-
ally experienced serious mental illness. The primary
duty of such a panel would be to review decisions
concerning mandatory treatment, perhaps before the
issue of decisionmaking incapacity is presented at a
formal hearing. Such inclusion of a recovered person
ensures that these decisions are not made without the
involvement of members of the class of persons who
are, or have been, the recipients of treatments similar
to those that could be mandated.

Likewise, involving a recovered consumer as the
appointed guardian of an impaired person would
serve a similar purpose. In this case, however, recov-
ered persons could have even more direct and ongo-
ing influence concerning mandated care. In such a
role, a consumer guardian may help disabled persons
accept treatment that they might otherwise refuse.

In any event, either of these two approaches serves
a critical function by ensuring that decisions con-
cerning mandated treatment are not left entirely in
the hands of persons who have no direct personal
experience as recipients of such treatments.

Conclusions

The authors have presented three ethics argu-
ments that support the use of mandatory community
treatment in appropriate circumstances for individ-
uals with serious mental disorders. Mandatory out-
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patient treatment can never serve in place of a com-
prehensive, quality mental health service system and
is not an effective solution for inadequately funded or
structured systems. With an adequate system in
place, however, we believe a program of mandatory
community treatment may play an important role.
In considering mandatory outpatient treatment, the
authors argue that a capacity-based approach to de-
termining the appropriateness of mandatory com-
munity treatment is preferable to a dangerousness-
based approach; that clinical criteria with some
flexibility should be developed so that mandatory
community treatment is only used when less intru-
sive alternatives have failed; that mandatory commu-
nity treatment should be implemented long enough
to be effective; and that consumers must be involved
in the ongoing development and implementation of
mandatory outpatient treatment programs.
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